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FOREWORD 


This manuscript is one of a series which was prepared 
for the Public Land Law Review Commission as part of its 
data base in forming the recommendations for future public 
land policies that have been forwarded to Congress and the 
President of the United States in our report titled One 
Third of the Nation's Land.t | 


In establishing the Public Land Law Review Commission 
in September 1964, Congress declared the following policy: 
That the public lands of the United States shall be (a) 
retained and managed or (b) disposed of, all in a manner 
to provide the maximum benefit for the general public. It 
also directed that a comprehensive review be made of the 
public land laws and the related administrative rules and 
regulations to determine whether and to what extent revi- 
sions are necessary to accomplish the stated policy objective. 


Considerable evidence pointed to the need for such a 
review. Dating back in some cases to the birth of the na- 
tion, our public land laws have developed over a long period 
of years through a series of Acts of Congress which are not 
fully correlated with each other. Administration of the 
public lands and the related laws has been di.vided among sev- 
eral agencies of the Federal Government. Quite possibly, 
these laws and the manner in which they are administered may 
be inconsistent with one another and inadequate to meet the 
current and future needs of the American people. 


The Commission was instructed to: 


1. Study existing statutes and regulations governing 
the retention, management, and disposition of the 
public lands; 


2. Review the policies and practices of the Federal 
agencies charged with administrative jurisdiction 
over such lands insofar as such policies and 
practices relate to the retention, management, 
and disposition of those lands; 





/available from the Superintendent of Documents, U.S. 
Government Printing Office, Washington, D. C. - Price $4.50. 
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3. Compile data necessary to understand and deter- 
mine the various demands on the public lands 
which now exist within the foreseeable future; and 


4. Recommend such modifications in existing laws, 
regulations, policies and practices as will, in 
the judgment of the Commission, best serve to 
carry out the policy objective. 


To fulfill these requirements, the staff was charged 
with the responsibility of performing or having performed 
the appropriate research and of then presenting to the Com- 
mission all the information and data necessary as a founda- 
tion for the Commission's deliberations, conclusions and 
recommendations. A study program encompassing various sub=- 
ject areas was undertaken and separate manuscripts were 
prepared covering each of 33 separate topics. 


In fulfillment of a policy of maintaining the smallest 
technical and professional staff possible, most of the 
studies were accomplished under contract with individuals, 
institutions such as universities, and research organiza- 
tions; a few of the studies and analyses were accomplished 
in-house by the Commission staff, some with consultant 
assistance. 


Thus, while we reviewed the whole body of public land 
laws at one time, each study was designed to examine only a 
portion of the public lands complex and should be utilized 
with this understanding. There is, therefore, an interre- 
lationship among the studies and the resultant manuscripts 
that will require review and examination of more than one 
report in order to obtain a complete view of any one aspect 
of public land law and administration. 


Each manuscript was transmitted from the staff with a 
letter discussing the content of the report and setting 
forth the policy matters to be considered with respect to 
the particular subject. A copy of the letter of transmittal 
for this report has been made a part of this volume in order 
to assist in the understanding of the approach. 


These manuscripts served an extremely useful purpose in 
providing a common base for discussion in the Commission and 
between the Commission and its Advisory Council and the rep- 
resentatives of the 50 governors. We believe that they will 
also be valuable as reference works, not only on Federal 


public land matters but concerning all of our natural re- 
sources, for use by ail levels of government <= Federal, 
state, and local -- and the academic community as well as 


those who are interested in the tremendous natural resources 
that we, as a nation, possess. 


Wayne N. Aspinall 
Chairman 


Public Land Law Review Commission 
1730 K Street, N.W. 
WASHINGTON, D. C. 20006 


September 23, 1970 


Honorable Wayne N. Aspinall 
Chairman 

Public Land Law Review Commission 
Washington, D. C. 


Dear Mr. Chairman: 


Transmitted herewith is a study of Adjustment of Use Rights 
and Privileges, prepared by the Commission staff. 


This report was originally submitted to you with our letter 
of January 7, 1970. After you made copies available to the 
members of the Commission and the Advisory Council and 
Governors® Representatives the manuscript was reviewed and 
comments were received from the Advisory Council and Gov- 
ernors' Representatives.1/ 


These comments were reviewed by the staff and those cor- 
rections deemed necessary have been incorporated in the 
study report as now republished by the Clearinghouse for 
Federal Scientific and Technical Information. 


The study was designed to provide the Commission with in- 
formation about various arrangements employed by the Fed- 
eral Government in dealing with public land users to 
condition or qualify their use of public lands in order to 
further or facilitate a Federal resource policy objective. 
The study is concerned especially with the impact of such 
arrangements on equities to the users, and on the property 
rights of other owners that are affected by such arrangements. 


A selected number of different kinds of arrangements are 
discussed and analyzed in the study. There are no doubt 
others that could have been included. Those that are, how- 
ever, illustrate a sufficiently broad range of different 
kinds of arrangements to provide a basis for identifying 
the principles that underlie their application. . 


In several instances, the contract study devoted considerable 


1/The comments referred to are part of the official files of 
the Commission. When the Commission ceases to exist these 
files will be deposited with the National Archives, Washington, 
|b BS 


attention to these subjects. Thus, the timber study con- 
siders some of the difficulties inherent in the creation of 
Sustained-Yield Units authorized by the Act of 1944. The 
fish and wildlife study discusses the policy objectives of 
the Fish ana Wildlife Coordination Act of 1958. 


The present study, however, examines somewhat more thoroughly 
those aspects of each type of arrangement and its applica- 
tion that affect (1) the interest of users, particularly with 
regard to the security and certainty of their use rights; 

and (2) the relationships that are created between the Fed- 
eral Government and other property owners because the Fed- 
eral Government holds adjacent or intermixed land. 


The following policy matters, that have been looked at piece- 
meal in other studies, were focused on in this study for con- 
sideration by the Commission. 


1. Should the United States use its ownership of 
public lands to control the use of adjacent or 
nearby non-Federal lands? 


a. Should Federal land administering agencies be 
given authority to take easements on land 
adjacent to or visible from Federal land to 
preserve environmental quality for Federal 
land? 


2. Should the United States retain flexibility in its 
agreements with users of public lands so as to per- 
mit the achievement of land=-management objectives? 


a. Should the United States retain flexibility in 
its agreements with users of public lands so 
as to prevent injury to or deterioration of 
resources because of unforeseeabie or uncon- 
trollable natural occurrences? 


b. Should the United Stetes retain flexibility in 
its agreements with users of public lands so 
as to permit reallocation of the lands and 
other resources to other uses as demands change? 


3. Where Federal and non-Federal (public or private) 
lands are intermingled or so situated in relation 
to each other that independent administration 


and management of each ownership is difficult and 
inefficient, should the United States enter coop- 
erative agreements or other covenants with such 
owners to permit joint administration of all 
ownerships? 


4. Should the United States require, as a condition of 
permitting their use of public lands, that owners 
of land intermingled with or surrounding public 
lands grant certain rights to the use of their 
property? 


The staff project officer for this study was Andrew C. 
Mayer. Jerry L. Haggard was the associate project officer. 


Sincerely, 


a ae 


Milton A. Pearl 
Director 
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PUBLIC LAND LAW REVIEW COMMISSION 
Background 


The public lands of America date back to the time 
of the Union's formation. Then, and soon thereafter, 
seven of the original States ceded to the Central Gov- 
ernment some 233.4 million acres of land lying west- 
ward to the Mississippi River. Thereafter, through 
purchase and treaty, the United States acquired an ad- 
ditional billion acres of public domain, the last ac- 
quisition being the purchase of Alaska from Russia in 
1867. Altogether, nearly 2 billion acres of land in 
32 States have been part of the public domain at one 
time or another. 


At first, these lands were sold for their revenue. 
Eventually, however, as the pioneers swept westward, 
the revenue-raising policy was replaced by one stress- 
ing settlement and development of the land. The Home- 
stead Act of 1862 was the first of a series of settle- 
ment and development laws enacted over a period of 
some 60 years ~ the desert land law, mining laws, and 
the various homestead laws =- all designed to meet a 
particular need of the period. Meanwhile, many mil- 
lions of acres were transferred to private ownership 
through military, railroad, and other land grants, in- 
cluding various grants to the States. 


Through these means, nearly 1.2 billion acres 
have passed from Federal ownership, leaving approxi- 
mately 715 million acres of the original public domain 
lands in Federal ownership. Of these 715 million acres 
364 million are in the State of Alaska. Add to this 
the 52 million acres acquired for various purposes, and 
federally owned lands today amount to approximately 
770 million acres - about one-third of the Nation's 
total land area. Some of these lands are in national 
forests and some are reserved for national parks, wild- 
life refuges, and other specific uses; but more than 
half constitute the "vacant and unappropriated" public 
domain lands which have never left Federal ownership 
and have not been dedicated to a specific use pursuant 
to legislative authorization. 


The Act establishing the Public Land Law Review 
Commission contains in section 10 the following defini- 
tion: 


ays Nf 
/ 


As used in this Act, the term 'public 
lands' includes (a) the public domain of 
the United States, (b) reservations, 

other than Indian reservations, created 
from the public domain, (c) lands per- 
manently or temporarily withdrawn, reserved 
or withheld from private appropriation 

and disposal under the public land laws, 
including the mining laws, (d) outstand- 
ing interests of the United States in lands 
patented, conveyed in fee or otherwise, 
under the public land laws, (e) national 
forests, (f) wildlife refuges and ranges, 
and (g) the surface and subsurface resources 
of all such lands, including the disposi- 
tion or restriction on disposition of the 
mineral resources in lands defined by ap- 
propriate statute, treaty, or judicial de- 
termination as being under the control of 
the United States in the Outer Continental 
Shelf. | 


Working with the Commission are a 33=-member Ad-= 
visory Council and the representatives of the 50 State 


Governors. 
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INTRODUCTION 


The Public Land Law Review Commission was established by 
the Act of September 19, 1964, 78 Stat. 982, U.S.C. §§ 1391-1400 
(1964) as amended by the Act of December 18, 1967, 43 U.S.C.A. 
§ 1394 et seq., to study all public land laws and regulations 
as well as procedures of Federal agencies administering the 
laws. Specifically, the Act gives the Commission the statutory 
responsibility to (1) “study existing statutes and regulations 
governing the retention, management, and disposition of the 
public lands"; (2) “review the policies and practices of the 
Federal agencies charged with administrative jurisdiction over 
such lands insofar as such policies and practices relate to the 
retention, management, and disposition of these lands"; and 
(3) “compile data necessary to understand and determine the 
various demands on the public lands which now exist and which 
are likely to exist in the foreseeable future." 


This is one of a series of studies designed to provide a 
basis for carrying out the statutory directive that the 
Commission recommend to the President and the Congress “such 
modifications in existing laws, regulations, policies, and 
practices as will, in the judgment of the Commission, best 
serve to carry out the policy” that “the public lands of the 
United States will (a) be retained and managed or (b) disposed 
of, all in a manner to provide the maximum benefit for the 
general public.” 


This study was intended to examine a number of devices - 
statutory, administrative, and consensual - by which rights or 
privileges to use public lands are limited, stabilized, or 
regulated in some manner. In each case, the specific procedure 
selected bears a close relationship to one or more of the 
contract studies, and in several instances the contract study 
has devoted some attention to it. Thus, the timber study 
considers some of the difficulties inherent in sustained-yield 
management, and the study on fish and wildlife discusses the 
policy of the Fish and Wildlife Coordination Act. 
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However, the present study was designed because of the 
belief that there wes something to be gained from an inves- 
tigation of specific problems which -had arisen within the 
extremely diverse field of public. land management. In 
particular, the study is concerned with two types of land-use 
arrangements: cooperative agreements, and permits or easements, 
“ These-are both methods of administering Federal policy with 
respect to land use, in some cases extending it to non-Federal 
ownerships, and at the same time allowing non-Federal use 
which is consistent with such policy. 

ns, 

The focus of teé#S” study is #@ consideration of the 
effectiveness of these techniquese: whether they adequately 
carry out Federal policy, and wheter they give sufficient 
scope to non-Federal uses. 


There has, for example, been protracted and vehement 
discussion among various land-managing agencies over the 
advantages and disadvantages of scenic easements. Thus the 
National Park Service, when it acquired scenic easements for 
the Natchez Trace and Blue Ridge Parkways, found the procedure 
unsatisfactory, principally for two reasons - first, that 
appraisal of the interest being acquired was difficult, and, 
secondly, that enforcement of restrictions was uncertain. As 
a result of this experience, there was a period during which 
the Park Service virtually abandoned the purchase of scenic 
easements. In recent years, this type of interest has become 
substantially more familiar, not only to courts and to 
practicing attorneys, but also to landowners generally, so 
that the acquisition of scanic easements is now fairly standard 
procedure. 


Clearly, the possession of a scenic easement is at least 
| potentially, a means of exercising a certain amount of control 
over substantially more land than would be possible by the 
acquisition of fee simple; or, to state the converse, control 
can be achieved for substantially less money. Thus, as of 
September 1, 1961, the State of Wisconsin, in conducting its 
acquisition program in connection with the construction of the 
Great River Road, had obtained easements at an average cost of 
$19.17 per acre as compared to a fee simple cost of $41.29. 
The use of this less expensive procedure necessarily means that 
certain rights are surrendered, or not acquired. As indicated 
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above, increasing familiarity with the advantages as well as 
the limitations of scenic easements has resulted in their 
being fairly widely used in acquisition programs; on the other 
hand, their use in connection with disposals has not achieved 
wide acceptance, and represents a possible course of action 
that warrants serious consideration. | 


The study discusses three types of permit which have been 
the subject of fairly recent congressional hearings and on 
which opinions have tended to become fairly polarized: permits 
for summerhomes, for timber access roads, and for grazing. A 
number of summer home permittees have tenure for a specified 
term of years, whereas others occupy on a year-to-year basis; 
while the Forest. Service has made a practice of compensating 
the former in the event of cancellation prior to expiration of 
the term, it has not done so with the latter type of permittee. 
In the interest of facilitating long-term planning, the Forest 
Service has endeavored to convert year-to-year permits into 
permits with a stated term, but this program has not been 
eminently successful. In any event, the principles involved, 
which have been discussed at length in congressional hearings, 
are quite clear: in issuing permits, the government has 
temporarily surrendered, to a limited extent, its right to 
make certain land-management decisions; by providing for 
compensation to permittees who are not now legally entitled 
to it, this right will be even further limited. On the other 
hand, in some situations it may be necessary or appropriate 
to authorize compensation in order to do equity to a particular 
permittee. 


The situation of grazing permittees is somewhat analogous. 
For many years, tradition and practice, which were judicially 
sanctioned, accorded them the use of the public lands without 
any written instrument spelling out the limits of this privilege. 
The passage of tne original Taylor Act did not convert this 
privilege into a right, but one amendment to it did grant 
permittees a right to administrative (as opposed to judicially 
determined) compensation in the event the privilege was 
terminated; the amendment, however, was of limited applicability. 
The basic purpose of the Taylor Act was "to promote the highest 
use of the public lands," and there have been cases where the 
public officials exercising their land-management authority 
have determined that the highest use required a reduction in 
grazing in order to protect the forage resource. With few 
exceptions, such a determination can be carried out without 
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the payment of compensation to permittees, but the view has 
been widely stated that these exceptions should be considerably 
extended. 


A third situation bearing some similarity to those just 
discussed is that of the logging company with a permit to 
build a timber access road. For a number of years, the Forest 
Service asserted the legal view that it could issue only a 
permit, and that the grant of an easement, which would have 
constituted a compensable interest in property, was beyond its 
authority; the leading court case in this field has affirmed 
the noncompensability of a permit issued for this purpose; 
subsequently, the Forest Service obtained authority to grant 
an easement, but in the case of those companies who received 
permits before enactment of this relatively recent statute, 
the Forest Service has been willing to provide compensation only 
under certain explicitly stated conditions. Since the current 
practice is to grant easements, a decision to award compensation 
to permittees would be of somewhat limited significance, but 
such a decision could nevertheless be regarded as a precedent. 
The study does point out that another statute of fairly recent 
aate specifically creates a compensable interest in conces- 
Sionaires of the National Park Service, and discusses what 
would be involved if this were to be a precedent for other 
government permittees. 


The problem of grazing permittees is made more complex by 
the fact that the estabiishment of grazing districts did not 
in all cases originate with passage of the Taylor Act, and that 
in Montana these administrative units preceded the enactment 
of that statute by several years. Accordingly, Montana possesses 
a unique system in which the Bureau of Land Management allocates 
AUMs directly to a grazing association, which in turn 
suballocates them among individual ranchers. Since the grazing 
districts vary widely in the amount of federal, state, and 
private land they include, the decision of the BLM to reduce 
grazing privileges in a district where non-Federal lands 
predominated created widespread resentment and led to a recent 
court case testing the BLM's authority. Although the BIM's 
authority has been upheld, the broader question remains as to 
Whether it should exercise it in such situations, or whether 
some of this authority might appropriately be exercised by 
the state. 
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There are various types cf Federal-state cooperative 
agreements which this study considers, and among those wnicn 
have become increasingly common are the agreements between 
the two authorities covering fish and wildlife on military 
installations. The problems discussed under this heading are 
essentialiy fairly simple: first, it has been noted that 
one provision encountered with some regularity in these 
agreements restricts the right of nongovernment-connected 
personnel to hunt; and, secondly, despite the enactment of 
statutory authority providing for, and even encouraging, the 
development of the fish and wildlife resource by the military, 
this specific authorization has not been funded, and at least 
one legal opinion has prevented the use of other appropriations 
for the purpose. Various possibie courses of action are 
explored with a view to remedying these situations, if a 
remedy is deemed desixable. 


Among the various federal statutes dealing with fish and 
wildlife, the Fish and Wildlife Coordination Act is of major 
significance. It provides, among other things, for thro manner 
in which proposed improvements to navigation shali be examined 
with a view to determining their possible effect on wildlife 
resources. Ina recent judicial decision, the court ruled that 
the Chief of Engineers has no authority to deny a fernit for 
the construction of such an improvement or the grounds that it 
would damage these resources, and that the views of the 
Department of the Interior on this subject were only advisory. 
While the legal question has not yet been finally determined, 
since the case is on appeal, there remains the question of 
policy as to whether the Federal Government should be abie to 
restrict the xight to build such improvements on these grounds, 
cr whether the grounds or wrich a permit may be denied shculd 
be limited to the effects on navigation. 


The foregoing is not arn inclusive list of the problems discussed 
in the study, nor of the «ypes of administrative arrangement 
examined; it does, howevex, provide illustrations of the sort 
of consideration which formed the basis for the selections made. 


CHAPTER I 


PROCEDURES FOR REDUCTION AND 
INCREASE OF GRAZING PRIVILEGES 


The following three chapters describe three types of 
public Land programs which have operated under permit from the 
Federal Government - livestock grazing, timber access road 
construction and use, and the construction and occupancy of 
private residences. These programs have somewhat different 
historical backgrounds, but they have in common the very 
important feature that, with the increasing demand for public 
lands occurring in recent years, individual permits have been 
terminated in sufficient number to have resulted in the 
introduction of compensatory legislation. 


Some of the legislation which has been introduced has 
been extremely general in coverage, and has applied to all types 
of permittees; other legislation has applied only to a 
particular type of permit, or to a particular type of loss, or 
to a loss under particular circumstances. Uniformity of 
treatment may not necessarily be desirable, but it has been one 
of the factors the congressional committees have considered; if 
uniformity is not desirable - and at present it is clear that 
there are certain preferred classes of permittee - then it may 
at least be worthwhile to develop a rational distinction 
between those permittees who are granted some form of compensation 
and those who are not. 


The Commission's studies on Administrative Procedures and 
the Public Lands (Chapter VI) and the study of Forage Resource 
of the Public Lands (Part II) discuss in some detail the 
administrative procedures for issuance and modification of 
grazing permits, licenses, and leases. 


Fundamestal to the concept on which these procedures are 
based is the idea that "A grazing preference is not a right. "2)/ 
Although this principle has been frequently stated, it is to 
some extent an oversimplification of the present state of the 
law; as the Court of Appeals for the District of Columbia 


stated in the leading case of Red Canyon Sheep Co. v. Ickes, 
98.F..2da 308, 325(1938):: 


We recognize that the rights under the Taylor 
Grazing Act do not fall within the. conventional 
category of vested rights in property. Yet, 
whether they be called rights, privileges, or 
bare licenses, or by whatever name, while they 
exist they are something of real value to the 
possessors and something which have (sic) their 
source in an enactment of the Congress. 


This qualification is important, for it correctly 
suggests that there are some situations in which the interests 
of Taylor Act permittees will be protected from interference. 


In order to place this variously defined privilege in 
proper perspective, it may be useful to quote, in the words of 


the Osborne case, 


--.- the applicable legal history of stock grazing 
on the public lands of the United States. In the 
pioneer or 'emigrant' days of western America 
immense areas of unappropriated and otherwise 
unused territory were freely used by stockmen 

for grazing. The government not only refrained 
from objecting to this practice but in various 

ways encouraged it and in time this privilege, 

to use the words of the Supreme Court in Buford v. 
HOutzZ, (L338. Ss 93200) 320, GEOuioe Obs 30517430 7,133 

L. Ed. 618, became '... an implied license, growing 
out of the custom of nearly a hundred years...' 
This license was held to be the basis of various 
rights as between the licensee and other private 
individuals but not as between the licensee and 

the government. The same idea is expressed in 
Light v. United States, 220 U.S. 523, 525, 3l 

S. Ct. 485, 487, 55 L. Ed. 570, wherein, after 
reciting the practice, it is said: ‘And so, 
without passing a statute, or taking any affirmative 
action on the subject, the United States suffered 
its public domain to be used for such purposes. 
There thus grew up a sort of implied license that 
these lands, thus left open, might be used so long 
as the government did not cancel its tacit consent... 
Its failure to object, however, did not confer any 
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vested right on the complainant, nor did it deprive 
the United States of the power of recalling any 
implied license under which the land had been used 
for private purposes. 


The fact that this use of the public lands was a thing 
of value was recognized by the court, which pointed out that 
"Numerous instances are to be found where permits issued by 
a sovereign are highly valuable as between private persons but 
which may be revoked by the sovereign without the payment of 
compensation. "3/ In the Osborne case, in fact, the holders of 
grazing permits in a national forest were denied the right to 
judicially determined just compensation for the revocation of 
their permits incident to the military takeover of the national 
forest; they were relegated to their administrative remedy 
under the Taylor Act. However, under the applicable provision 
of that statute,4/ in the case of a government taking the 
permittees were to be paid such amounts “as the head of the 
department ... using the lands shall determine to be fair and 
reasonable..." subject to the qualifications that "such 
payments shall be deemed payment in full” and that "... nothing 
herein contained shall be construed to create any liability 
not now existing against the United States." The statute, 
therefore, not only recognized the value of grazing on the 
public domain, but also granted a remedy in the event of 
eminent domain, although the remedy was not the usual judicial 
one. While this type of interest seems somewhat anomalous, 
there are in fact a number of analogies. Thus, in the recent 
case of United States v. Rands,2/ the Supreme Court held that 
the government was not required to give compensation for 
waterpower when it takes riparian lands of a private power 
company using the steam to generate power, nor was it required 
to compensate the company for the value of its u.’ands as a 
power plant site, since this value depended on the use of the 
water to which the company had no right as against the 
United States. 


The court in the Red Canyon case mentioned the analogy of 
riparian water rights, and then referred to hunting rights as 
"another instance in which equity will extend its protection 
to a right less than a vested right in the full sense of 

that term..." The case cited was Ainsworth v. Munoskong 
Hunting & Fishing Clup?/, where members of the general public 
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were granted an injunction preventing a private club from 
interfering with their hunting rights. The Court of Appeals 
stated that: 


We think this case is apt because the right to 
hunt upon public waters bears a striking analogy 

to the right or privilege of grazing upon the 
public lands. Neither is an interest in the 

land itself, and both are subject to restriction 

or withdrawal, the one by game laws, and the other 
by laws in the interest of the protection of the 
public domain; yet both are of value to the persons 
possessing them./ 


Apart from the statutory right of compensation discussed 
in the Osborne case, supra, another right on the part of 
Taylor Act permittees has been declared by the courts: the 
right to enjoin Federal employees, under the Federal Tort Claims 
Act, from wrongfully interfering with exclusive grazing 
privileges.8/ While the court concurred with the view stated 
in the Osborne case that "grazing permits are only a privilege 
withdrawable at any time for any use by the sovereign without 
the payment of just compensation," it found that in the case 
at bar there had been no attempt to revoke, but only interference 
with valid and outstanding permits. “As long as the permits 
were unrevoked, the grantor would have no more root to interfere 
with their exercise than would any third party." The court 
cited an Arizona case in which “the holder of similar grazing 
permits was said to be entitled to an action of trespass against 
encroaching ranchers,” and referred to analogous decisions in 
the Utah state courts. 


This legal background is significant in a consideration 
of grazing privileges for the reason that suggestions have 
been made that grazers should be given a vested right. This 
concern for tenure has been a principal subject for discussion 
at the various congressional hearings, but in general, the 
steps that have been taken to increase the certainty of 
permittees' rights have been procedural in nature. Thus, 
for example, in the 1963 hearings before the Senate Committee 
on Interior and Insular Affair , there appears the following 
colloquy: 


Senator Bible. It seems to me you can definitely 
lessen the value of the permit by saying, "Where 

you used to have a permit to run 100 head of cattle, 
effective now you have the right to run 50, and a 
year from now, you can only run 10." I think that 
could stand some correcting. . 


Mr. Carver. The basis for that, Mr. Chairman, is 

this: As to that- part of the pie which is determined 
to be the carrying capacity, then the procedures 

of the range code are determinative as to who gets 

it and in what order it is cut. Let me say that 
pursuant to action on my own part, we have strengthened 
our own regulations so that when we must make a cut 

to rehabilitate the range, we have by affirmative 
regulations done something not done by the previous 
administration. That is to allow these people to 

take nonuse in such a way that they keep their relative 
priority system, their relative rights. So that when 
the capacity of the range comes back, they are up on 


the basis they had to begin with ... 


Mr. Tudor. I would like to emphasize what Secretary 
Carver was referring to in questions of tenv<.. Our 
implementation of the Taylor Act is very uch conscious 
of the tenure problem. In recent years, we have made 
two very vital changes and improvements in our regula- 
tions, one of which Mr. Carver referred to. .That has 
to do with a situation where an allotment is renced. 
Under our regulations, that reduction now is nut taken 
immediately, but a formula is provided whereby that 

cut may be taken over a 3-year period, thereby giving 
the operator an opportunity to adjust his operation 

to the impending cut. The reduction, of course, is 
‘not made arbitrarily or capriciously: it is made on 
the basis of a survey of both the range and of the 
dependent property. There are many reasons for a cut. 
I will not go into those. Another aspect of the tenure 
problem is the one on potential that Secretary Carver 
referred to a moment ago. There was a time when, if we 
reduced an allotment, that cut was permanent, that loss 
of units - animal unit months - was permanent. We 
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have now provided by regulation that if our range 
examiners determine that a reduction in carrying 
capacity is temporary in nature, “temporary" not 
meaning 1 year but temporary in a short term - 5 - 
or 10-year situation - and there is a possibility 
of the capacity returning, there is a potential 
for its return, then that cut is carried over by 
our regulations as suspended non-use. Thus, the 
operator who has a capital investment, in those 
animal unit months does not suffer a loss in his 
capital, since there is a potential for its return when 
the forage returns. 


The position of the Department of the Interior has 
consistently been that, although cuts of course have been made 
where necessary to protect the forage resource, those cuts 
have for the most part not been major ones, nor have they 
inflicted major hardships. Thus, for instance, the Department 
made the following statement, citing cases to support its 
position, in Hearings, pp. 806-7: 


Examination of records of actual adjudication of the 
Soldier Creek Unit, Vale Grazing District, and the 
Junction and Artesian Units of the Burley Grazing 
District revealed no evidence that adjudication 

has resulted in forcing ranchers out of business. 
The record indicates that 36 of 37 permittees in 

the Soldier Creek Unit in 1952, before adjudication, 
were still in business in December 1961. The one 
ranch no longer operating did not go out of business 
due to adjudication. Similar situations were found 
in the Artesian and Junction Units. In all those 
units, ranchers with small and medium-sized ranches 
have made successful adjustments. Some ranches have 
been enlarged, most have been reorganized, and some 
grazing reductions have been restored. In these 
units, as in most throughout the BLM, a major 
problem has been the lack of adequate and timely 
funds with which to implement range improvements and 
development projects coordinated with adjudications. 
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The economic impact of range adjudication on 

ranch firms was studied through the use of three 
ranch budgets representing small-sized cattle 

ranches in Idaho and Oregon. One model for each 
State was based on common ('average') ranch 
management practices and output levels. The 

third model (Idaho) represented attainable 

'good' management practices and resulting output 
levels. Indications are that there is often 
opportunity for improved ranch income through 
improvement of ranch organization and management. 
Appiication of typical grazing privilege reductions 
to the two models of average-management, sm:1ll-sized 
ranches was tested. Alternative courses of action 
open to ranches affected by adjudication were studied. 
It was concluded that adjudication does affect 
ranchers financially by forcing them to obtain more 
expensive alternative feeds. Ranchers whose range 
privileges are reduced need additional investment 
capital, working capital, and time for successful 
adjustment. It may often be necessary to increase 
land ownership, improve owned land, and improve 
livestock management practices. Impacts of adjudication 
were found to be less severe than those of price 
fluctuations common in the cattle market. It was 
concluded that range adjudication is rarely a primary 
cause of ranch failure. (Emphasis in original). 


In the hearings mentioned above, the Director of the 
Bureau of Land Management introduced a table indicating those 
adjudications which involved reductions of 50 percent or more, 
and commented that, in the State of Nevada, for example, "the 
amount of reductions made on these units and allotments could 
not have been more than 45,000 or 50,000 animal unit months, 
whereas the total range use in the State of Nevada in Bureau 
of Land Management land is more than a million animal unit 
months... And I would say, ir. most cases, the data on the 
reductions must be viewed with some degree of discernment 
because a reduction of 50 percent below the previous license 
may indicate no reduction in actual use whatever, if the 
actual use had already been reduced 50 percent by necessity 
of the forage availability. “it 


== 


The Director also inserted for the record a lengthy 
prepared statement in which he set forth the view that: 


There is nothing in the Taylor Grazing Act that 
requires or contemplates that a needed adjustment 

in grazing use be withheld merely because the 
adjustment would adversely affect the income from 
private ranching operations. Nor can the adverse 
effect on a rancher's private operations be made 

the basis for modification of a district manager's 
decision determining the rate of use to be permitted 
on the Federal range. 


While this would appear to be legally correct, it is 
a far stronger statement of the law than has generally been 
allowed to be made in congressional testimony; further, its 
harshness is apparently what the changes in regulations 
mentioned by Secretary Carver were designed to ameliorate. 


In any event, the Bureau's testimony at the 1963 hearings 
was intended to demonstrate that range adjudications have 
generally achieved both individual and distributive justice. 

The Director's statement appended a see: on grazing adjustments, 
which set forth the following position: 44/ 


Reductions in grazing privileges have inveclved so 
much controversy that one might get the impression 
that wholesale reductions have been the rule. The 
records reveal, however, that grazing use of Federal 
range lands has been quite stable with a gradual, 
relatively steady increase since establishment of 
grazing districts. 


In addition, the individual units investigated in the 
course of the study tended to support the oral testimony to 
the effect that significance of reduction had been overemphasized: 


In the Paisley Unit in Oregon, for example, a 6l 
percent reduction seems much less important when 
one discovers that 51 percent of the demand was 
already being carried on nonuse for conservation 
purposes. In the Lower Quinn River Unit in Nevada, 
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an 80 percent reduction doesn't appear excessive 
when one discovers that the most productive land 
comprising 51 percent of the acreage has been 
converted to agricultural use and is no longer 
available for grazing. 


There aopear to be no very detailed statistics regarding 
the effects of reduction on grazing permittees. The Department 
of the Interior has maintained that "Data indicates that 
most holders of permits to graze cattle on the Federal range 
have relatively small herds, "24/ that "Most permits to graze 
the Federal range are held by persons who do not earn_ the 
major part of their livelihood from range livestock, "+2 and 
that "Most permits for cattle are smaller than the estimated 
break-even size of cattle ranches. "16 While these conclusions 
are probably reasonably valid, they nevertheless do not give 
a very accurate picture of the extent of dependency on the 
public lands, largely because there is little reliable informa- 
tion as tothe size and nature of ranching operations conducted 
by permittees off the Federal range. 


The Department further supplemented its testimony with 
analyses of various selected grazing units in which reductions 
were put into effect.1/ These analyses list, among other 
things, any “business mortality" resulting from these cuts, 
and, in most cases, none is reported to have occurred. On 
the other hand, the effect on an individual permittee is. 
generally summarized with a notation such as the following: 


Rancher BH adjusted to the Federal range reduction 
by (1) purchasing additional grazing privileges 
(2) acquiring additional privately-owned lands, 
and (3) improving his deeded rangeland by seeding 
and water davelopment to provide for summer use. 


In other words,.ou the basis of the BLM survey alone, 
it may be concluded that actual failure was not a frequent 
occurrence, and for the most part permittees were able in 
some manner to adjust; how difficult it was to make such an 
adjustment would require an examination of far more factors 
than the Bureau was able to include in its study. 
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Although it is probably fair to state that the predominant 
view is, as indicated above, that “a grazing preference is 
not a right", the minority opinion SHould be discussed in 
some detail. One recent law review article, for example, 18/ 
has taken the position that: 


McNeil (McNeil v. Seaton, 281 F. 2d 931, Ct. App. 
D.C., 1960) upholds ‘adequately safeguarded' grazing 
privileges which, as the dissent points out, seem 

to amount to vested rights in continuation of the 
permit in derogation of the Supreme Court precedents 
and the Taylor Grazing Act itself. As long as the 
stockmen are given the 'privilege' of using public 
lands, each should receive this privilege under the 
same conditions; however, the stockman who has 
built up his business should have an assurance of 
continued availability of grazing lands. On the 
other hand, this right should not be built into a 
'vested right’ for permanent grazing since that 
amount may later damage the range or the government 
might find a better use for the land. 


As pointed out in a number of judicial decisions, the 
concept of the grazing privilege is a somewhat anomalous one, 
but a close examination of the McNeil case, cited supra, does 
not really support a "vested right” rationale; what might be 
more apposite is an "equitable estoppel” theory: that is to 
say, the plaintiff did not have a vested right to graze the 
permitted number of livestock, but the Government was 
equitably estopped from arbitrarily changing its rules. 


The facts of the McNeil case Were fairly complicated, 
but the fundamental ones were, first, that, as noted by the 
court, the "appellant qualified for the 'preference' specified 
in the (Taylor) Act, for he had been continuously engaged in 
the livestock business in the area in question since 1925 
and was so engaged over the five years prior to the date the 
Act was passed.” 2 This was the situation in 1936... Twenty 
years later the Secretary of the Interior, through his delegated 
representative, promulgated a Special Rule for a part of the 
local grazing district, which 
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... revised or supplied definitions of terms basic 

to the administration both of the Act and the Range 
Code. To illustrate, the Secretary changed the 
'priority period' from the 5-year period ‘immediately 
preceding June 28, 1934; ‘to a 5-year period ‘immediately 
preceding January 1, 1953'; use of the Federal range 

as part of an established livestock operation was 
required 'during each year of such priority period in 
connection with such Federal range." Base lands were 
to be considered as 'dependent by use' (Class 1) ‘only 
where and to the extent that during each year of such 
priority period licenses for use of the Federal range 
in connection therewith were issued under the rules and 
regulations of the Montana Cooperative State Grazing 
Districts.'... We need not detail other differences ... 
It is encugh for our purposes to note that the status 


of this applicant was no longer that which had been 
accorded to him by the Act and the Range Code prior to 
the Special Rule."“(At p. 935; emphasis added.) 


The majority opinion went to great lengths to avoid 
stating whether the right which plaintiff sought to have 
enforced - in some degree successfully - was a “vested” one: 


Appellant prays that we order the Secretary to issue 

a Class One permit... We have no such authority. He 
has asked that the Special Rule ‘be vacated, annulled 
and set aside’ as void and as of no effect. We decline 
to do so except as applied to him and in respects we 
shall mention ... appellant clearly was entitled to 
"‘preference' under the Act and the Range Code, as we 
have shown... This appellant not only was engaged in 
stockraising when the Act was passed, but he qualified 
under the Range Code as and when first promulgated. 

He was entitled to rely upon the preference Congress 
had given him: to use the public range as dedicated 
to a special purpose in aid of Congressional policy. 
We deem his rights - whatever their exact nature - to 
have been 'protected against tortious invasion' and to 
have been ‘founded on a statute which confers a 
privilege.' Accordingly this appellant was entitled 
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to invest his time, effort and capital and to develop 
his stockraising business, all subject, of course, 
to be accorded in the affected area to others 
comparably situated. We see no basis upon which, 

by a special rule adopted more than twenty years 
after appellant had embarked upon his venture, he 
may lawfully be deprived of his statutory privilege. 
To the extent that the Special Rule is repugnant to 
the Act and to the Range Code prior to 1956, if and 
as applied to this appellant to deprive him of his 
rights and to award others grazing privileges in 
derogation of appellant's preference status, it is 
void. We expect that if appellant should again 
apply for a grazing permit, his application will be 
processed in a manner not inconsistent with this 
opinion, but otherwise within the provisions of the 
Range Code. (At pp. 936-937; emphasis in original). 


The penultimate sentence just quoted, by altering the 
terminology, is misleading, since it refers to the plaintiff's 
“rights" as contrasted to the priwileges of others; but the 
final holding makes it clear that the right consists merely 
in having his application processed according to rules which 
are not arbitrarily changed. The opinion of Judge Burton, 
concurring in part and dissenting in part, would have dismissed 
the complaint, but it did not suggest that the court was 
upholding a vested right: it merely,pointed out that "The 
rule (adopted by the Secretary of Interior) does not deprive 
appellant of any vested right, nor is it beyond the scope of the 
Secretary's rule-making power. 


In other words, although the plaintiff did fairly well 
in the first round, the court's decision did not fully 
support the “vested right" ea on appeal from his new 
adjudication, on the other hana2l/ a judgment in favor of 
the Government was affirmed but the court stated that "All we 
held in McNeil v. Seaton was that the Secretary could not 
diminish appellant's preference based on his 1929-34 use. "22/ 
This appears to be somewhat more than the original court 
had held, and it may be noteworthy that none of the original 
judges heard the second case, where the decision was rendered 


per curiam. 
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As the foregoing indicates, it is extremely difficult 
to rationalize all of the decisions, although the McNeil 
case may possibly be regarded as extending the “tortious 
interference” prohibition of the Oman: case to equitable 
estoppel. The Department of the Interior apparently 
considers the two series of cases as irreconcilable; in its 
presentation to the Public Land Law Review Commission it 
stated as follows: 





The Department concurs with Commission witnesses 
that a burdensome complexity grows out of 
seemingly contradictory provisions in the Taylor 
Grazing Act and related laws regarding the tenure 
status of the permittees on the permitted lands. 
The thesis advanced at Salt Lake City that the 
holder of a grazing permit has a 'right' as 
against the United States to the continuance 

or renewal of the permit, however, cannot be 
accepted. Notwithstanding McNeil v. Seaton, 


281 F. 2d 931, 934 (1960), and Red Canyon Sheep 
Co. v. Ickes, 98 F. 2d 308, 315. (1938), the 
grazing permits issued under Section 3 of the 
Taylor Grazing Act are only or merely privileges 
withdrawable at any time by the United States; 
Oman v. United States, 179 F. 2d 738 (1949); 
Fauske v. Dean, 101 N.W. 2d 769 (1960); Bowman 
v. Udall, 243 F. Supp. 672 (1966), aff'd, 364 

F. 24 676, cert, denied, 385 U.S. 878. (Dept. 
of ‘the Interior, op. cit... p. 22). ; 








Although the Interior Department thus argues the 
“withdrawable privilege” theory of grazing permits, at the 
same time it clearly understands that this position tends 
to discourage investments in range improvements, a practice 
which the Department is interested in fostering. It 
discusses that particular situation as follows:23/ 


One of the problems with private investment in 


range improvements on public lands is how to 
arrange for just compensation if the rangelands 


Ty 


containing the improvement become unavailable for 
grazing use. The Department has provided by 
regulation that any third: party proposing to 
acquire public land with range improvements on it 
shall agree to compensate the range operator 

for the current value of his interest in the 
improvement. The Act of July 9, 1942, authorizes 
compensation when public lands are allocated for 
national defense purposes. Without specific 
statutory authority, now lacking, the Department 
cannot compensate for range improvements when 

the privilege is cancelled in connection with 
non-national defense Government usecdoftthe land. 


During the 87th Congress, the Department requested 
enactment of legislation to authorize such 
compensation. The Executive Communication which 
accom, anied H.R. 3387, 88th Congress and testimony 
before the House Subcommittee on Public Lands 
explained the problem. At the public hearing, 
livestock industry witnesses withheld support, 
apparently on the basis that grazing tenure would be 
weakened if provisions were made for compensation 
upon discontinuance. Several industry witnesses 
before the Commission, however, suggested a need 
for compensation, including this item. 


The forage stuay24/ quotes the text of the 1942 statute 


relating to termination for defense purposes, and adds that: 


In the case of the McGregor Range in Southcentral 
New Mexico, which was withdrawn from grazing in 
1955, the Corps of Engineers utilized this statute 
to compensate permittees for the capitalized value 
of their purchased permits, as well as for the fair 
and reasonable value of the grazing resource lost. 


‘It is reported also that the Corps of Engineers 


compensated permittees for fair values including 
the capitalized permit value in a number of cases 
during World War II. 
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While independent research appears to confirm the fact 
that the Corps does compensate permittees for the value of 
the permit, it is clearly difficult to determine such value 
on any strictiy legical basis, since it is impossible to 
know how long the permit would have continued in effect. 
Despite the difficulties of administration, the principle 
of compensation established in the statute has been followed 
in the Navajo Indians Exchange Act.42/ Section l(a) of this 
act provides that "The owners of range improvements of a 
permanent nature placed, under the authority of a permit from 
or agreement with the United States, on lands pursuant to 
this section shall be compensated for the reasonable value of 
such improvements, as determined by the Secretary..." In 
addition, however, section l1(g) provides that: 


The Secretary of the Interior shall compensate 
persons whose grazing permits, licenses, or leases 
covering lands transferred to the Navajo Tribe 
pursuant to this section are cancelled because of 
such transfer. Such compensation shall be determined 
in accordance with the standard prescribed by the 

Act of July 9, 1942, as amended (43 U.S.C. 315q)... 


Although the Interior Department has thus been constrained 
to provide compensation not only for range improvements, but 
also for permit values, it has heretofore succeeded in limiting 
the latter to cases involving Indians. In the final analysis, 
it would appear that there is no legal basis for distinguishing 
the Indian cases from the other cases, just as there is 
probably no legal basis for distinguishing compensation for 
range improvements from compensation for permit values; such 
distinctions, where they are made, must be made on policy 
grounds. . 


The question of how to administer the 1942 statute has 
not received much detailed judicial consideration; it has, 
however, been the ae) of an unpublished opinion of the 
Comptroller Genera » which is included here because it 
deals with some of the practical situations which must 
arise with considerable regularity. 
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In the cited opinion, the Comptroller answers a number 
of different questions posed by the Atomic Energy Commission, 
but the most significant, in terms of its implications for 
the present study, is: 


--.- does a failure to 'renew' a one-year license 
on the same terms give rise to a claim for 
compensation under the statute? Strictly 
speaking, it may be argued that a failure to 
‘renew' a one-year license on the same terms 

--.- does not constitute a 'cancellation' since 
the one-year license would expire at the end 

of its stated term in the absence of a 'renewal'; 
and, by the same logic, it may be argued that 
claimants whose one-year licenses have expired 
do not constitute 'persons holding permits or 
licenses.' Is the right of a claimant (who is 

a preference-holder) to renewal a significant 
consideration in the last question?" 


--.- the lands in question were withdrawn for 
national defense purposes. Where there is a 
diminution of the Federal range under these 
circumstances, the license or permit may be 
reduced proportionately to the reduction in 
available grazing capacity. (Citing the 
applicable provisions of the Code of Federal 
Regulations). Implementation of the reduction 
effective upon the issuance of a license for 
(as to a licensee who 
prior to 1950 did not possess a permit for 
a longer term), would not involve either 
‘persons holding grazing permits' or 'persons 
whose grazing permits or licenses have been 
or will be cancelled' to whom compensation is 
payable under the statut 27/. 


In other words, as a corollary to the principle that 
a grazing preference is not a right, the Comptroller General's 
opinion holds that in awarding compensation for terminated 
permits and licenses, a mere preference is not compensable. 
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From all of the foregoing, it will be clear that, 
notwithstanding the several judicial decisions which tend 
to suggest that grazing permittees possess a right of some 
sort, the Department of the Interior has endeavored to 
provide the maximum degree of discretion in its regulations. 
Thus the Code states in fairly general terms that "A grazing 
license or permit may be suspended, reduced, or revoked, or 
renewal thereof denied for a clearly established violation 
of the act or of any of eats pep ren ate of this part, or of 
any approved special rule. Generally speaking, it is 
the District Manager wno decides the permit numbers, although 
the regulations do make provisions for appeal. In this 
connection, it has been remarked that: 


While such decision may be appealed through the 
administrative structure of the Department and 
while the decision of a District Manager might be 
modified at a higher level, such would seem to be 
he exception rather than the rule...(p)articularly 
with respect to a determination by the District 
Manager as to actual quantity of use as eto 
a determination to cancel or withdraw. a permit. 


Reduction cf AUM's may be brought about either in order 
to protect the range or where there has been a violation of 
some statutory or regulatory requirement. 


The Range Code provides, in 43 CFR 4115.2-l(e), fourteen 
terms and conditions applicable to grazing licenses and 
permits; violation of any of them may be grounds for 
cancellation or reduction. The conditions are, among others, 
that the licensee or pexmittee have possession or control of 
feed and forage which, together with the permitted amount, will 
support a year-round livestock operation; that the Federal range 
will not be grazed except at authorized times; that grazing 
will not, in general, exceed the capacity as determined by 
the District Manager; that grazing privileges may be reduced 
in the event of range depletion, or in the event of withdrawal, 
appropriation, selection, etc; and that in the event of two 
years’ substantial nonuse there may be a reduction. 
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The procedures followed in the event of violations are 
spelled out in 43 CFR 9239.3-2, which distinguishes between 
"Violations clearly wilful” and "Violations not clearly 
wilful.” Under subsection (a), 


Whenever it appears that a violation exists, 

not clearly wilful, the District Manager shail 

serve written notice upon ‘the alleged violator 

and upon any interested lien holder who has 
registered notice of his lien with the District 
manager. The notice shall set forth the act 

or omission constituting such violation, 

referring to the specific terms or provisions 

of the license or permit, of the act or of this 

part or of any approved special rule alleged to 
have been violated; and will allow the licensee 

or permittee a reasonable specified time from 
receipt of notice to demonstrate that there has been 
no violation or that he has since achieved compliance 
with such terms and conditions. If such showing is 
satisfactory to the District manager he will close 
the case; if satisfactory showing is not made within 
the time allowed, the violations alleged in the 
notice will be deemed to have been wilful and the 
District manager will notify the State Director 
thereof for further action under paragraph (e) of 
this section. 


Accordingly, where the violation is not deemed to be 
wilful, the permittee is given ample opportunity to cure it, 
and the District Manager is not required to impose any 
penalties. In the event of violations which are clearly 
wilful, a number of remedies are provided, including 
reduction, revocation, or denial of the license or permit. 
Thus, 43 CFR 9239.3-2(e) provides: 


(1) Whenever it appears to the State Director 

that disciplinary action is advisable because 

of a wilful, grossly negligent, or repeated 
violation, he shall cause a written notice to 

be served upon the licensee or permittee. The 
notice shall set forth the act or acts complained 
of, specifically referring to the terms, conditions 
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or provisions of the license or permit and the 
section or sections of the Federal Range Code 

for Grazing Districts, or of the Act alleged to 
have been violated, and an estimate of the amount 
of damages resulting therefrom, including the 
value of the forage consumed, as determined in 
accordance with paragraph (c)(2) of this section. 
The notice will cite the license (sic) or permittee 
to appear before an examiner of the Bureau of Land 
Management at a designated time and place to show 
cause why this license, permit, or base property 
qualifications should not be reduced or revoked 

or renewal thereof denied and satisfaction of 
damages made. 


The very explicit provisions regarding service of notice, 
issuance of a show cause order, and the holding of a hearing, 
appear to constitute adequate safeguards of procedural due 
process. 


While the foregoing discussion has related to reduction 
or revocation of grazing privileges, the regulations do make 
provision for increases, where there is an increase in grazing 
capacity.34 However, one recent commentator investigating 
the administration of the Taylor Act, found only one increase 
in the two grazing districts he examined, and concluded that 
the exercise of the authority to reduce privileges, 


seems more common than the exercise of the authority 
to increase. This is probably due to the accuracy 
of the assertion that most students of the Grazing 
Districts, across the Western States have made, to 
wit: That the original determinations made of 
carrying capacity during the late 1930s were 

greatly overestimated.32/ 


At the present time, there appears no major effort 
to enact legislation providing termination benefits covering 
other situations than those to which existing law is applicable; 
however, there is at the very least an anomaly in the existing 
law, and perhaps in some cases inequity as well. 


bas Fos 


LO: 


Lit 


dein 


Lie 


14. 


ti 


£6; 


CHAPTER I 


OOTNOTES 


Osborne v. U.S., 145 F. 2d 892, 895 (CCA 9, 1944). 


(p. 894). 

145 F. 2d at 896, note 5. 

(Act of July 9, 1942, 56 Stat. 654, 43 USC 315q). 
389 US 121, 19 L. Bd. 2d 329,.88 S, Ct. 265 (1967). 
153 Mich. 185, 116 N.W. 992, (1908). 


(at p. 316). 


Oman _v. United States, 179 F. 2d 738 (Ct. App., 10th 


Cir., 1949). 
(179 F. 2d at 742). 


Hearings before the Subcommittee on Public Lands of 
the Committee on Interior and Insular Affairs, United 
States Senate, 88th Congress, lst Session, on Review 
of the Taylor Grazing Act, February 7 and 8, Part 2, 
p. 436. 


(pc, 227) % 
bia 7G A 
E. #82; 


Hearings, p. 814. 
Tord) 0... 805. 


Thid, p. 782. 


~25~ 


Lt. 


18. 


ie 


Sai 


Ibid., p. 828. 


“The Public Grazing Lands”, by Hugh E. Kingery, 43 Denver 
LJ. 329, S37) s 


291 F.2d 931,293, 


At pp. 937-938. 


McNeil v. Udall, 340 F. 2d 801, Ct. Appl., D.C., 1964. 


Ibid, at p. 802. 

Op. CEti, Becks, 

IV-22. 

Act of September 2, 1958, 72 Stat. 1686. 


Opinion No. B-132774, dated October 9, 1957, set forth 
in the appendix to this chapter. 


At. p.. 6. 

43 CFR 4113.1. 

43 CFR 4112.2(e). 

(Calvin E. Ragsdale, Section 3 Rights Under the Taylor 
Grazing Act, Land and Water Law Review, vol. IV, no. 2, 
1969, p. 416). 

43 CFR 4111.4-2. 


Ragsdale, op. cit., p. 416, note 71. 


a To 


APPENDIX 
TO 


CHAPTER I 


Comptroller General's Opinion Regarding 


Compensability of Terminated Grazing Privileges 


be Fe 













; y iw We Vite es a 
Day fee 4 »\v if uy iol or iy 
i ane yr ee one 


1 re 


; : 
aA \ 


REET pues 





t 
iS 


id 
t. 


in 


) 
i 
a 





COPY 


| 


COMPTROLLER GENERAL OF THE UNITED STATES 


Washington 25 


B-132774 Ostober 9, 1957 


Honorable Lewis L. Strauss, Chairman 
United States Atomic Energy Commission 


Dear Mr. Strauss; 


The General Manager of the Atomic Energy Commission, by 
letter dated July 29, 1957, with enclosures, requests our 
decision concerning several questions involving claims for 
compensation under the act of July 9, 1942, 56 Stat. 654, as 
amended by the act of May 28, 1948, 62 Stat. 277, 43 U.S.C. 
315q, for losses of grazing rights and privileges in the 
Commission's National Reactor Testing Station, in southeastern 
Idaho. It is stated in attachment “A" of the letter that the 
Idaho Operations Office anticipates the submittal, in the near 
future, of a number of these claims and that two have now been 
received. 


The grazing rights in question, on public lands which now 
comprise in part the Coxmission's National Reactor Testing 
Station, were granted pursuant to the provisions of the act 
of ‘June~28, 1934, 48 Stat. 1269,.as- amended by the act of 
June 26, “9367-4 9"S tat’. "0976, 43 US .C.  315-3150-1,. commonly 
known as the Taylor Grazing Act. These public lands ane 
comprised of lands withdrawn pursuant to various public land 
orders which provided, insofar as here pertinent, that the 
lands thus withdrawn might be used for grazing purposes under 
the Taylor Grazing Act at such times and in such manner as 
might be agreed upon by the Commission and the Secretary 
of the Interior. On April 10, 1950, the Commission and the 
Bureau of Land Management entered into a Memorandum of 
Understanding to establish the terms governing continued 
grazing on the National Reactor Testing Station. This 
memorandum provided, among other things, that the Bureau 
would cancel all ten-year grazing permits to the extent 
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they were dependent upon the Federal range covered thereby 

and issue in lieu thereof temporary licenses from year to 

year to the then licensees and permittees, or their successors 
in interest, to the extent of the grazing capacity of the 
useable area not needed by the Commission. All licenses in 
the future were to be temporary licenses from year to year, 
with notice therein that they were subject to cancellation or 
adjustment at any time as needs may require. Pursuant to the 
Memorandum of Undexstanding, the Bureau of Land Management, 

in 1950, canceled the 27 ten-year permits that were outstanding 
at that time, and also 43 other permits all of which were for 
terms of less than ten years and written to expire in 

June 1953. Temporary one-year licenses were issued in lieu 

of the canceled permits and the holders thereof have each 
received a temporary one-year license through the present. 
Also, temporary one-year licenses were issued to 14 other 
grazers who before 1950 had been grazing on the land under 
one-year permits. The Commission, on three separate 
occasions--in May 1950, April 1953 and January 1957 (effective 
March 1, 1957)--established “no trespassing" areas within 

the Station from which grazers were excluded. No reductions 
were effected by the Bureau of Land Management in the number 
of animals or in the number of grazing months because of the 
1950 and 1953 exclusions. However, due to the 1957 exclusion, 
the Bureau has taken and is now taking action to reduce the 
grazing privilege of a number of licensees. It is stated that 
although none of these reductions will destroy the full grazing 
privileges of any of the grazers, it is possible that certain 
grazers may discontinue operations after the reductions have 
been made. The reductions are not, however, being made 
effective until the dates of renewal of the POMP Oey one-year 
licenses. 


43 U.S.C. 315q provides as follows: 


“Whenever use for war or national defense purposes 
of the public domain or other property owned by 
or under the control of the United States prevents 
its use for grazing, persons holding grazing permits 
or licenses and persons whose grazing permits or 
licenses have been or will be canceled because of 
such use shall be paid out of the funds appropriated 
or allocated for such project such amounts as 
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the head of the department or agency so using 

the lands shall determine to be fair and reasonable 
for the losses suffered by such persons as a result 
of the use of such lands for war or national 
defense purposes. Such payments shall be deemed 
payment in full for such losses. Nothing 

contained in this section shall be construed to 
create any liability not now existing against 

the United States." 


The use of public lands for grazing purposes is a 
privilege which is withdrawable at any time without payment of 
compensation, and it is because of this and the resulting 
noncompensable hardships caused by the withdrawal from grazing 
use of pubiic lands that the statutory provision was enacted 
for the payment of compensation for losses suffered. . See 
United States v. Cox, 190 F. 2d 293; Osborne v. United States, 
145 °F .):2d 892, 


The decisions referred to and factual circumstances 
outlined together with others set forth in detail in the 
General Manager's letter and enclosures have raised several 
questions upon which he asks our assistance. These questions 
will be considered in the order presented. 


"Question No. <3. Does :43..0.S..C.A.; Sec. 2315q 
require that a claimant* have a permit or license 


which has been or will be canceled in order for him 
to be entitled to compensation? 


"Blaboration: The statute provides, in relevant 
part, for compensation to 'persons holding grazing 
permits or licenses and persons whose grazing permits 
or licenses have been or will be canceled'. Do the 
persons entitled to compensation under the statute 
constitute a single category or two categories? 

That is, does the statute provide (a) for compensation 
to persons holding grazing permits or licenses which 
have been or will be canceled or (b) for compensation 


*The word “claimant,” as used in these questions, refers both 
to the permittees whose permits were canceled in 1950 (and 
replaced with temporary one-year licenses) and the licensees 
whose one-year licenses held prior to 1950 were succeeded 
annually with temporary one-year licenses. 
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to (i) persons holding grazing permits or 
licenses who, for whatever reason, are prevented 
from grazing their animals and (ii) persons 
whose grazing permits or licenses have been or 
will be canceled? Your attention is invited 

to the Federal Range Code for Grazing Districts, 
at 43 C.F.R. Sec. 161.15(g) (3), which states 
that compensation will be paid for cancellation 
or prevention of use of grazing privileges." 


It is noted in the elaboration quoted above that emphasis 
is placed upon the words “for whatever reason," and in this 
connection it should be pointed out that the statutory 
authority for payment of compensation for losses suffered 
extends only to instances where the use of lands for grazing 
has been prevented by its withdrawal from such use for "war 
or national defense purposes.” | 


With specific reference to Question No. 1, it is our 
view that two categories are included which consist of (1) 
persons holding grazing permits or licenses whose privileges 
under the permit or license are curtailed for war or national 
defense purposes, and (2) persons whose grazing permits or 
licenses have been or will be canceled for'such purposes. A 
holder of a permit or license who is precluded during the 
term of his license or permit from using his grazing privilege, 
in whole or part, such as by the posting of "no trespassing" 
signs, would be in no-different position insofar as damages 
are concerned than if his permit or license had been formally 
canceled. Of. United States v. Cox, 190 F. 2d 293, 296. 
Therefore, and in view of the unambiguous language in the 
act, Question No. 1 is answered in the negative. 


‘Question No. 2: Is a claimant entitled to 
compensation under 43 U.S.C.A. Sec. 315q in 
cases where a *no-trespassing' area is 
established within the general area where 

he has been entitled to graze, even though 
the Bureau of Land Management has not reduced 
the number of animals which he is entitled to 
run or the number of months in which he is 
entitled to run them? 
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"Elaboration: Does the absence of an enforced 
reduction by the Bureau establish conclusively 

that the remaining licensed land (outside the 
'no-~trespassing' area) is sufficient to support 

the same number of animals (for the same number 

of months) as were permitted prior to the 
establishment of the 'no-~trespassing' area so 

that the claimant may not be deemed to have 

suffered any loss. Or should extrinsic factors 

be considered, such as the type of land included in 
the 'no-trespassing' area, its location with respect 
to the claimant's other grazing lands and base of 
operations, the economic effect of the exclusion 

on the over-all grazing operations of the claimant, 
etc.? Can the very establishment of a 'no-trespassing' 
area, in the absence of a reduction in either the 
number of animals or the number of grazing months, 
be considered a 'partial' cancellation of the 
license (since the area covered by the ‘'new' 

license is less extensive)?" 


A categorical yes or no answer cannot be given to 
Question No. 2 inasmuch as payment may only be made under the 
provisions of 43 U.S.C. 315q for losses suffered. If, for 
example, the establishment of a “no trespassing" area results 
in inadequate forage for the number of animals which the 
claimant is entitled to run during the term of his license 
and necessitates supplemental feeding or the procuring of 
additional grazing lands, it would appear clear that the 
claimant would have a provable loss for which compensation 
may be paid. Question No. 2 is answered accordingly. In 
regard to the questions set forth in the elaboration, the 
absence of an enforced reduction is not viewed here as 
establishing conclusively that no loss was suffered and the 
consideration of extrinsic factors would appear proper. 
Regarding the last question in the elaboration, the 
establishment of a "no trespassing” area during the period 
covered by the license could properly be considered as a 
partial cancellation of the license for which compensation 
may be paid if losses are incurred as a result. However, 
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the compensable leases are those sustained during the period 
from curtailment of the grazing privilege to the date of 
expiration of the license only and do not encompass losses 
which may be sustained after expiration of the period of the 
license except to the extent that such losses may properly 
be considered to have been incurred during the period of the 
license. 


"Question No. 3: Is a claimant entitled to compensa- 
tion under 43 U.S.C.A. Sec. 315g in cases where a 
‘no-trespassing' area is established within the 
general area where he has been entitled to graze 


and the Bureau of Land Management implements such 
action by reducing (in the claimant's succeeding 
license) either the number of animals which the 
claimant is entitled to run in the remaining 
licensed land (outside the 'no-trespassing’ area) 
or in the number of months in which he is entitled 
to run them, or both? a 


"Elaboration: Can such reduction be considered as 
"'partial' cancellations of the licenses? If the 
reductions cannot be considered as ('partial') 
cancellations of the licenses, can the claimants 

be considered to be 'persons holding grazing per- 
mits or licenses' (who are prevented from grazing 
on Federal land because of its use for war or 
national defense purposes) in view of the fact 

that the reductions do not take effect until the 
next ‘renewal' of the temporary one-year licenses? 
Stated in another manner, does a failure to 'renew' 
a one-year license on the same terms give rise to 

a claim for compensation under the statute? Strictly 
speaking, it may be argued that a failure to '‘renew' 
a one-year license on the same terms (because of 
the establishment of a 'no-trespassing' area and 
consequent reductions in either the number of 
animals or the number of grazing months, or both) 
does not constitute a 'cancellation' since the 
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one-year license would expire at the end of its 
stated term in the absence of a 'renewal'; and, 
by the same logic, it may be argued that claim- 
ants whose one-year licenses have expired do not 
constitute ‘persons holding grazing permits or 
licenses.' Is the right of a claimant (who is 

a preference-holder) to renewal a significant 
consideration in the last question?" 


Under the facts as related in the Manager's letter, the 
landsin question were withdrawn for national defense purposes. 
There here is a diminution of the Federal range under such 
circumstances, the license or permit may be reduced propor- 
tionately to the reduction in available grazing capacity 
(43 C.F.R. Sec. 161.6 (e)(6)). Implementation of the reduction 
effective upon the issuance of a license for the succeeding 
year (as to a licensee who prior to 1950 did not possess. a 
permit for a longer term), would not involve either "persons 
holding grazing permits" or “persons whose grazing permits 
or licenses have been or will be canceled" to whom compensation 
is payable under the statute. While under our answer to 
Question No. 2 compénsation would be payable as to losses 
sustained during the period from curtailment of the grazing 
privilege to the date of expiration of the license, no 
compensation is payable because of the reduction in the number 
of animals which the claimant is entitled to run or the number 
of months he is entitled to run them under subsequent licenses 
which may be issued to him. Question No. 3 is answered 
accordingly. In regard to the last question in the elaboration, 
while it appears that a preference-holder has a right to 
renewal as against other applicants for the same area, such 
renewal would necessarily be dependent upon the range being. 
available for grazing. Therefore, his "right to renewal" 
is not viewed as a significant consideration to Question No. 3. 
As to permittees who prior to 1950 possessed a permit for 
more than a one-year term see answer to question 4. 


"Question No. 4: What bearing, if any, does the 
cancellation of a permit in 1950 (and its replace- 
ment by a temporary one-year lié¢ense which has been 
annually 'renewed') have on a grazer's right to 
compensation under 43 U.S.C.A. Sec. 315q? 

=345 


B-132774 


"Elaboration: Is the answer to Question No. 4 the 
same in the case of permittees whose permits would 
have expired (had they not been canceled) by the 
time the ‘adverse’ action was taken as it is in 
the case of permittees whose permits would not 
have expired (had they not been canceled) by such 
time?” 


A permittee, whose permit for more than one year was 
canceled in 1950, is clearly a person within the provision 
of 43 U.S.C. 315q entitled to compensation for losses, if 
any, suffered through curtailment of his grazing privileges 
because of way or national defense purposes. It therefore 
has a direct bearing upon the right to compensation, and the 
fact that such permit was replaced by temporary one-year 
licenses which have been annually renewed is not viewed as 
precluding administrative relief under the statute. However, 
any compensable losses would necessarily be dependent upon 
the claimant's having been prevented during the period for 
which he had a permit from using the land for grazing purposes. 
Hence, a reduction in grazing privileges effected prior to the 
time his multiple year permit would have otherwise expired 
would be a matter for consideration in determining losses. 
Question No. 4 and the elaboration thereof is answered 
accordingly. 


"Question No. 5: What bearing, if any, does an appli- 
cation for 'non-use' have on a claimant's right to 
compensation under 43 U.S.C.A. Sec. 315q? 


"Elaboration: Must it be assumed that any reductions 
brought about by an application for, and receipt 

of, ‘non-use’ are attributable to the action of the 
claimant himself so as to deprive him of any right 

to compensation under the statute? Is it a 
prerequisite to the payment of compensation that 

the reduction be effected on the initiative of the 
Commission and the Bureau of Land Management? 

Can it be said that ‘use for war or national 
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defense purposes of the public domain * * * prevents 
its use for grazing' within the meaning of the 
statute in the event that a claimant, without 
waiting for any action on the part of the Government, 
voluntarily requests a reduction in his permitted 
number of animals or grazing months? Must this 
voluntary action on the part of the claimant be 
considered as conclusive in itself or may extrinsic 
factors be considered, such as the announced 

reasons for the application for 'non-use', whether 
the Bureau of Land Management would have effected 
the same reductions (because of the establishment of 
the ‘no-trespassing' area) in the event that the 
licensee had not requested them in his application 
for 'non-use', the objectively determined capacity 
of the remaining licensed land (outside the 'no- 
trespassing' area), etc.?" 


As explained in the submission, "non-use" is a privilege 
extended by the Bureau of Land Management to grazers by 
authority of the Federal Range Code for Grazing Districts. 
Under the provisions thereof (43 C.F.R. Sec. 161.6(c) (11) ) 
whenever a grazer, for any of the reasons given in that 
section, desires to hold in abeyance part of his grazing 
privileges, he may apply for “non-use” as to any number, less 
than all, of his grazing animals. If his application is 
approved by the Bureau, he may withdraw the stipulated number 
of animals from the range, and in so doing he does not 
lose his privilege to graze them in the future and may apply 
at any time to the Bureau to have his "non-use," or any 
part of it cancelled. The grazer is not required to pay 
range fees on the number of animals withdrawn. 


Since it is reported that a claimant may apply at any 
time to have his "non-use” application canceled, and thereby 
be entitled to graze his animals, the application for 
"non-use" is not viewed as precluding compensation under 
43 U.S.C. 315q nor requiring a mandatory assumption as 
suggested in the first question of the above-quoted 
elaboration. However, a “non-use” application would raise 
the presumption that use of land was not prevented by its 
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withdrawal from crazing use for national defense purposes, 
and the burden would be upon the claimant to overcome such 
presumption-~it being a pre-requisite for compensation under 
the statute that the reduction be caused by withdrawal of 
the land from grazing use by the Government for the purposes 
stated. Also, extrinsic factors such as mentioned in the 
elaboration would appear proper for administrative con- 
sideration. Question No. 5 and the elaboration is answered 
accordingly. 


"Question No. 6: What bearing, if any, does the 
statement (appearing in all annual licenses since 
1950) that 'this license is temporary, and * * * 
is also subject to cancellation or adjustment at 
any time * * *' have on a claimant's right to 
compensation under 43 U.S.C.A. Sec. 315q? 


"Elaboration: If this statement has any bearing, 
does it bar all recovery by the claimant for loss 
of grazing use, or does it merely affect the amount 
of compensation?” 


The statement in the annual licenses is a statement of 
the general law for which 43 U.S.C. 315q provided an 
administrative remedy, and therefore has no bearing upon a 
claimant's right to compensation as authorized by said 
provision of law. 


"Question No. 7: If a claimant, through administra- 
tive error, is not permitted to graze the full number 
of animals to which he is entitled, and, ina 
subsequent year, the error is rectified and the 
number of animals stated in the claimant's annual 
temporary license is increased, but, because of 

the establishment of a new 'no-trespassing® area by 
the Commission in the interim, such actiun does not 
increase the number of animals to the number to 
which the claimant would otherwise have been 
entitled, has the claimant suffered a 'loss' which 

is properly compensable under 43 U.S.C.A. Sec. 315q?" 


i 


Since there is no lawful basis upon which compensation 
may be paid because of an administrative error under the 
circumstances stated, and inasmuch as no reduction would be 
effected during the term of an annual license because of 
withdrawal o* lands for national defense purposes, there 
would be no compensable loss under 43 U.S.C. 315q. However, 
see answer to question 4. 


Our advice is also requested whether the claim, attached 
as Exhibit "A" to the letter of July 29, 1957, is properly 
compensable under the statute. The amount of the claim 
appears to be based primarily upon speculative losses, i.e., 
the value of the loss in perpetuity of a permanent grazing 
right. The claimant had no such right and it is our view, 
as expressed in the reply to Questions No. 3 and 4, that 
payment may be made only for losses suffered where a licensee 
is prevented, during the term of his license, from exercising 
fully the grazing privileges under his license because of 
use of the land for national defense purposes. Therefore, 
to the extent the claim is based upon such losses of rights 
not possessed by him it is not believed to be properly 
compensable under the statute. 


To recognize that the determination of the amount of 
the loss under the statute is vested in your agency and 
without becoming too involved in the details of the claim, 
it appears that the claimant alleges various operations in 
which he was interested sustained losses by virtue of the 
curtailment of grazing privileges upon establishment of no 
trespassing zones early in 1953 and March 1957. Martin 
Brothers had a six vear permit which would have expired 
on June 30, 1953, had it not been cancelled in 1950 and 
superseded by annual permits thereafter. Whether the 
six-year permit for the period ending June 30, 1953, or 
the one-year permit issued February 1952, is regarded as 
having been curtailed by establishment of the no trespassing 
zone in 1953, the only losses compensable on account of 
that action would be those incurred during the period from 
the establishment of the zone in the early months of 1953 
to the date of expiration of the permit which would entitle 
the permittee to the most protracted grazing use after 
that date. 
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The establishment of the no trespassing zone effective 
March 1, 1957, could only curtail permits in effect at that 
time. It appears that Henry S. Martin's permit (enclosure 22) 
dated March 22, 1956, did not give him the right to graze 
any land subsequent to February 10, 1957, and his permit 
dated December 6, 1956, did not give him the grazing rights 
prior to May 5, 1957. Thus it appears he was not a permit 
holder at the time the no trespassing zone, effective March l, 
1957, was placed in effect and no compensation would be 
payable to him on that account under the statute. 


As to the Orme Land and Livestock Company which was 
formed in 1954, it too appears to have had no permit in 
effect on the effective date of the posting of the no 


trespassing signs in March 1957, and no compensable losses 
under the act on account of that action. 


Sincerely yours, 
/s/ Frank H. Weitzel 


Assistant Comptroller General 
of the United States 


<36— 


CHAPTER ITI 


TIMBER ACCESS ROADS 


The problem of timber access roads over the national 
forests became an extremely difficult and controversial 
issue in the early 1960s, but the enactment of legislation 
and the development of regulations and forms has to a 
considerable extent eliminated it. The history of access 
road procedures during and after World War II is well 
summarized in correspondence between the Forest Service 
and the House Committee on Public Works which is appended 
hereto. 


The increasing demand for national forest timber made 
the need for access roads urgent, and, because of the patterns 
of land ownership, extremely complicated. As the Attorney 
General described it, in the opinion which has formed the 
basts for present arrangements. 


In many parts of the country, especially the 
checkerboard lands of the Northwest, much privately 
owned timber may be reached only by crossing 
national forests, and, conversely, private 
property frequently must be crossed in order 

to obtain access to national forests. During 

the past years, private landowners - even 

those who have been permitted to build roads 
across national forest lands in order to get to 
their own timber - have become reluctant to permit 
the Forest Service to build new roads or use 
existing ones ever their own lands in order to 
reach national forest enclaves. As a result, 

the Forest Service has had to delay a considerable 
portion of its development program...(p. 3). 

This problem apparently came to a head in 1950. 

In regulations issued in that year with respect 

to certain timber lands under its jurisdiction, 
the Department of the Interior took the position 
that it was the responsibility of that department 
to obtain access to the timberlands administered 
by it (43 C.F.R. 115.115(b) and (c)). On the 
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basis of this finding, 43 C.F.R. 115.115(d) 
provides that where the Department of the 
Interior grants a right-of-way over property 
controlled by him directly or indirectly, or 
the right to use existing roads or road systems 
built by the private operator. 


On the other hand, the Solicitor of the Department of 
Agriculture, in an unsigned memorandum to the Chief of the 
Forest Service as to whether the Department of Agriculture 
could issue similar regulations, had concluded that 


such requirements could not be imposed legally on 
persons owning property within the boundaries of 
national forests. The memorandum took the position, 
first, that the statutory right of ‘egress and ingress; ' 
provided,for .n 16 U.S.C. 478, was not limited to 
‘actual settiers residing within the boundaries of 
national forests' in the technical sense, i.e., toa 
person who, under the Homestead and related acts, 

has entered upon the public lands as a cultivator 

of the soil and who lives in a habitable dwelling he 
has placed upon the land. Second, the memorandum 
concluded that the authority of the Secretary of 
Agriculture to issue rules and regulations concerning 
the construction of wagon roads across national 
forests by persons having a right of egress and 


ingress was limited to the location of the road, and 
to the prevention of injury to the forest and of 
interference with its administration; hence, that he 
could not require a person who had a right of egress 
and ingress to give to the United States a reciprocal 
right to cross his own land.2 


Although the memorandum was not signed, it was the 
basis for the policy adopted by the Department of Agriculture, 
and, as the Attorney General pointed out, 


The effect of this interpretation is that a lumber 
corporation may construct or use roads across national 
forests without having to pay for this privilege, 
while the United States has to pay just compensation 
to the same corporation when it seeks to cross that 
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company's property in order to obtain access to 
its own forest lands.3 


The Attorney General in effect reversed this inter- 
pretion by limiting the statutory right provided by 16 U.S.c. 
478 to actual settlers. He pointed out that although the 
statute provided that nothing therein “shall be construed 
as prohibiting the egress or ingress of actual settlers 
residing within the boundaries of national forests...", a more 
restrictive definition should be used than that adopted by 
the Department of Agriculture memorandum: 


The term ‘actual settler' has had a well-established 
meaning as it relates to the public lands of the 
United States. It describes a person who contemplates 
‘seeking a home on the public lands as a cultivator 
of the soil (Lytle v. State of Arkansas, 22 How. 193, 
206 (1859)), or one ‘who goes upon the public land 
with the intention of making it his home under the 
settlement laws, and does some act in execution of 
such intention sufficient to give notice thereof to 
the public.' United States v. sohcing ated ab UD. 173, 
176 (1889), aff'd. 10 L.D. 36, 38 (1890). 


The statutory right was accordingly limited to "actual 
settlers," as that term had been defined in the earlier cases, 
and the Attorney General advised the Secretary of Agriculture 
that he could promulgate regulations containing requirements 
Similar to those enforced by the Department of the Interior: 


Therefore, if you should determine that the use of 
privately owned roads or the construction of roads 
over private property is necessary to the 
preservation or management of the forests, I see 
no reason to read the pertinent statutes as 
denying you authority to issue regulations 
conditioning the use of existing roads within 
national forests: (vther than for egress and ingress 
of actual settlers), upon rag to the United 
States of a reciprocal right. 
Although, prior to the Attorney General's opinion, 
it would appear that, as the Attorney General concluded, the 
Forest Service was operating from a position of inferiority 
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vis-a-vis the lumber industry, a number of writers suggested 
that even without the reciprocal right-of-way authority the 
Forest Service had prerogatives at its disposal which were 
sufficient to redress this imbalance. Thus, the American 
Bar Association's Committee on Timber and Vegetative 
nascureeee/ stated that 


... the Forest Service could use, in obtaining 
access to its lands, (1) persuasion, (2) refusal 
to sell timber, or (3) condemnation. This 
concept was sometimes bitterly assailed by 
various agencies within the executive branch — 
of the government... 


The ABA Committee recognized that both industry and 
the government had limitations on their bargaining power, 
but, on balance, appears to have concluded that the procedures 
promulgated by the Department of the Interior to solve the 
access problem were somewhat inequitable: 


It should be remembered that on April 7, 1950, the 
Bureau of Land Management issued regulations which, 
in substance, provided that where an applicant for 
a right-of-way over O & C lands had lands over whitch 
access was needed by the Bureau of Land Managemen§, 
the Bureau of Land Management could, as a condition 
of granting the requested right-of-way, require that 
the applicanc in turn grant to the United States 

a right to cross his lands. As these regulations 
have been worked out by subsequent agreements they 
have generally involved a joint financing and 
development of one road system into a watershed 

or drainage by the Bureau of Land Management and 
the interningled private timberland owner. Ina 
very real sense these agreements came from 
compulsion, inasmuch as the private timberland 
owner was and is unable to compel the United 
States, under the threat of condemnation if all 
else failed, to grant him access to his lands 

over 0 & C lands, while on the other hand the 
Government, if its demands for access were not 

met, enjoyed alternatively the right to refuse him 
access to his own land or the power of condemnation 
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to acquire it. Nevertheless, there is much to be 
said for the economics of deve'’ooment of one road 
system rather than two serving the same watershed 
or drainage; while nearly seven years elapsed 
before a form of agreement was hammered out which 
was in most respect actually reciprocal, there 
seems today to be little serious resistance on the 
part of private timberland owners within the 0 &C 
area to such agreements. 


While the Attorney General's opinion did point the way 
to resolving the access road problem, there were still other 
steps to be taken: 


As of the spring of 1962 the Attorney General's 
opinion had precipitated, with respect to reciprocal 
access within the national forests, two major 
problems. The first was the formulation of 
regulations implementing the authority (which the 
opinion said the Forest Service had under the 1897 
Act) to exact ‘reciprocal' rights from non-'‘actual 
setticxr' landowners as the price of access to their 
lands. The second was to obtain from the Congress 
statutory authorization for the Forest Service to 
grant permanent easements as the guid: pro quo for 
the private timberland owner's agreement to do 
likewise.8 


The ABA Committee broadly implied its disagreement with 
the Attorney General's opinion in its references to "the 
Forest Service's newly discovered powers under the 1897 
Act."2/ It likewise felt that the private landowner, in 
the face of these new powers, was unfairly disadvantaged: 


The only safe conclusion which can be reached is 
that, despite the Attorney General's opinion 
assurances. -- if they can be called that - to the 
contrary, the private timberland owner giving up 
permanent easements across his land does not 
receive from the BLM their equivalent in return; 
the chances are considerable that he receives 
only the equivalent of the Forest Service's Special 
Use “Te et if, indeed, he receives anything at 
10/ 


all. 
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The situation appears to have been considerably 
improved by the enactment of Public Law ge-65722/ which 
provides that 


The Secretary (of Agriculture) is authorized. 
under such regulations as he may prescribe...to 
grant permanent or temporary easements for 
specified periods or otherwise for road rights-of- 
way (1) over national forest lands and other 

lands administered by the Forest Service, and 

(2) over any other related lands with respect to 
which the Department of Agriculture has rights 
under the terms of the grant to it. 


As of the present writing, permanent easements are 
regularly given private landowners in connection with the 
construction of timber access roads. However, although 
current arrangements appear generally satisfactory to both 
parties, dispute has arisén over the “compensable interest" 
question. The ABA Committee report summarizes the leading 


case in the field, United States v. Pope & Talbot, 12/ 


as follows: 


Pope & Talbct bought some 31,000 acres of timberlands 
in Lane County, Oregon, which were intermingled with 
national forest lands, and built processing facilities 
near the lands it bought. Then the firm entered into 
an agreement with the Forest Service to share the cost 
of building the main line access road into the drainage 
on the basis of their respective ownerships, which 

was 79 percent national forest and 21 percent Pope & 
Talbot; Pope & Talbot actually built the whole road, 

at a cost of some $400,000, 79 percent of which was 

to be repaid by the Forest Service either out of haulers' 
fees or from appropriated funds, or both. Pope & 
Talbot granted permanent easements to the United 

States for the portions of the road crossing its lands, 
and received in return a special use permit for the 
portions of the road crossing national forest lands. 
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Subsequently the Corps of Engineers constructed the 
Hills Creek Dam and took for reservoir purposes the 

main line logging road and the spurs and laterals 
running off from it. The question of damages Pope 

& Talbot sustained from the taking of the entire 
project, including the value of its remaining properties, 
as well as compensation for the road, went to a 

jury in the United States District Court in Oregon. 


The trial court held, and so instructed the jury, 

that Pope & Talbot was not entitled to any compensation 
for the taking of the road, and that view was upheld 

on appeal to the Ninth Circuit in 1961 (293 F. 2d 822). 
There is no opinion from the District Court, and it is 
not clear from the opinion of the Circuit Court of 
Appeals whether the basis of denial of compensation 
was because (1) there was no ‘road' as an entity 

except as it crossed national forest lands, which it 
did only at the sufferance of the United States, 
leaving Porgr: & Talbot no property right invasion if 

the special use permit were canceled, or (2) title 

to the entire road was in the United States, and 

Pope & Talbot could not recover for the taking of 
something it did not own. From the transcript of 
arguments before the lower court and the parties' briefs 
on appeal it appears likely, however, that the decision 
on this point was founded on the revocability of the 
special use permit or permits. 


The conclusion stated by the ABA committee in the 
immediately preceding sentence seems fully supported by the 
appellate court's quotation of the lower court's instructions 
to the jury: 


The Court has ruled that the defendant was using 
the access as it existed at the time for the taking 
as a permittee only. And that the defendant's use 
thereof was subject to the paramount right of the 
government to deny anyone further use. Therefore, 
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(it was) without a duty to pay campensation for 
any loss or damage which might result to the 
defendant by reason of the closure of the route 
and cancellation of the permit. 


In other words, it was the cancellability of the permit 
which resulted in the court's determination that tr . was 
no compensable interest. It may be noted that th’ rationale 
is similar to that used by the Comptroller General, in an: 
opinion rendered to the Atomic Energy Commission, 19/ advising 
that certain payments could not properly be made to compensate 
grazing permittees for the termination of revocable permits. 


The Industry Committee of the National Forest Products 
Association has established a Roads Subcommittee which has 
worked closely with the Forest Service in an effort to 
resolve the “compensable interest" problem, but as is evident 
from their correspondence, their generally useful understanding 
has failed to cover all situations. A letter to the Forest 
Service from the Chairman of the Roads Subcommittee, dated 
April 27, 1967, states that 


-.. the Industry Committee was advised last September 
that in situations where roads built at private 
expense under special use permits could be shown by 
the course of past dealings between the builder and 
the Forest Service to have been built as segments of 
a road system which the parties intended, expressly 
or implicitly, to develop jointly for serving both 
private and national forest ownerships, then the 
private investment in such segments would be taken 
into account in formally entering cost-share 
agreements. 


The problem, it may be pointed out, is one which arises 
in those agreements executed before the enactment of Public 
Law 88-657, since the easement granted pursuant to that 
statutory authority which is contained in later agreements 
is clearly a compensable interest. The use of the word 
“implicitly” in the letter just quoted, however, seems to 
have given rise to some difficulty, since the Forest Service 
generally requires the understanding to be reasonably explicit. 


Aye 


Thus, in replying to the foregoing letter, the Forest Service 
stated that 


When a road has been constructed under the provisions 
of a permit or stipulations, which provides for use 
by the Government, there must be demonstrated by its 
terms or some other means an unmistakable intent 

that the parties were involved in a joint effort to 
construct, operate and maintain a road or road system 
at the time the permit was issued. 


If the area, which included the road or road system, 
was covered by a-Memorandum of Understanding providing 
for joint construction and use of roads, and the basis 
for cost sharing was stated, it would indicate there 
“was an intent to share in the cost of the road even 
though the permit did not provide for cost recovery. 
Some Memorandums of Understanding provided for 
offsetting construction as the only means of sharing 
costs. In others there was a provision for cost 
recovery by the constructing party. In either case, 
the costs incurred in construction on National Forest 
land under a permit would be considered compensable. 
The means by which imbalances in cost sharing would 

be adjusted would depend on the language of the 
Memorandum of Understanding. 


In other cases there may have only been provision for 
the construction of roads as needed by either party 
with a granting of easements by the private landowner 
and permits or stipulations of ingress and egress by 
the Government. There was neither a stated percentage 
of sharing nor a plan for adjusting costs which have 
been borne by the parties. In such cases it can only 
be assumed that each of the parties would construct 
roads <~s needed. Each would grant rights-of-way as 
agreed and the roads would be available, without cost, 
to the other party. In such instances there is no 
compensable interest.... 
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There can be no general rule applicable to other 
situations except there must be well documented 
evidence to indicate the intent to share. The 
record cf past use must indicate there was 
unrestricted use of the road by both parties. 

The mere fact that some easements had been granted 
and that permissive use of the road had on occasion 
been given is not sufficient to establish the 

fact of cooperative development and recognition of 
a compensable interest in roads constructed on 

a ,ermit... 


In order to provide compensation to private landowners 
who were not eligible for payment under the criteria just 
quoted, a number of bills were introduced into Congress in 
1967 which provided, in essence, that any person who, 
pursuant to any permit issued by the Secretary of Agriculture, 
acquires or constructs structures, fixtures, or improvements 
on National Forest lands shall have a possessory interest 
therein. 


The Department of Agriculture, in its report of June 13, 
1967, opposed these bills: 


The permittees who have acquired or placed structures 
and improvements on the National Forest lands have 
done so under known and agreed to provisionscof their 
permits. In many instances it is known that the 
permittee's need for the use of the area or the 
period of use of the area to be allowed will be 
temporary or for a limited time only. To give these 
permittees the possessory interest and entitlement 

to compensation as H.R. 4884 and the related bills 
would do, would bestow on them a windfall that was 
not contemplated when they accepted their permits 

nor is it justified. 


Furthermore, to give to the permittee a possessory 
interest in the structures and improvements that 
could not be extinguished without compensation by the 
expiration or termination of the permit, including 
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failure to renew or extend, as thege bills would do, 
would apparently give the permittee the right to 
retain the improvements or structures in place. 
This would tend to give the permittee a vested 
right in the use of the land itself. 


Clearly, as stated in the first paragraph quoted above, 
the bills would create a right in permittees which they 
previously did not possess; whether the following paragraph 
is merely restating this objection in a different form is not 
so clear, but in any event the necessity to pay compensation 
would certainly make changes in land use more difficult, 
which is perhaps what the statement is intended to point out. 


The Department's report on the bills goes on to make an 
additional point which may bear consideration as a basis for 
determining what should constitute a “compensable interest." 
In the words of the report, 


H.R. 4884 and the related bills are patterned after 
provisions in P.L. 89-249. That law has to do with 
concessioners. It concérns only situaticns where 
concessioners have placed structures and improvements 
on land administered by the National Park Service 

of the Department of the Interior to provide services 
and facilities to accommodate the public... 


H.R. 4884 and the related bills would apply to all 
types of permits for the use of National Forest lands. 
The vast majority of these are for the personal use 
and benefit of the permittee rather than to provide 
needed accommodaticns'to the public in the enjoyment 
by the public of the overall area... 


The cited statute, Public Law 89-249, does in fact 
provide broad protection, both prospectively and retroactively, 
for concessionaires in national parks. Section 6 provided 
that 


A concessioner who has heretofore acquired or 

constructed or who hereafter acquires or constructs, 
pursuant to a contract and with the approval of the 
Secretary (of the Interior), any structure, fixture, 
or improvement upon land owned by the United States 
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within an area administered by the National Park 
Service shall have a possessory interest therein... 
The said possessory interest shall not be 
extinguished by the expiration or other termination 
of the contract and may not be taken for public use 
without just compensation. The said possessory 
interest may be assigned, transferred, encumbered, 


or relinquished...” 


In reporting favorably on this legislation, the Senate 
Committee on Interior and Insular Affairst// pointed out 
that 


The Government now depends heavily, and must continue 
to depend heavily, on private entrepreneurs to 
provide visitors to the national park system with 
necessary facilities and services. Because this is 
so, (existing) provisions of law...need to be 
supplemented by a clear statement in statutory 

form of the authority of the Secretary of the 
Interior to deal with various matters in the 

field of concession policy... 


Particularly in the case of the larger parks at 
which visitors expect to stay overnight, an 
increasing strain is being put on accommodations 
and other facilities for services to visitors. 
While simple campsites are enough for some and 
can often be provided through the expenditure of 
approprz.ated funds, many other visitors expect 
the sort of accommodations and services that only 
private capital can be expected to finance. The 
multimillion-dollar expansion and modernization 
program that is needed can be undertaken only 

by resort to faifly large-scale financing. 
Credible testimony before the committee during 
its hearings on the subject of concessions both 
in the 88th and in the 89th Congress indicated 
that lending institutions have been reluctant 
and even unwilling to rake long-term financing 
available to concessioners and would-be 
concessioners. This arises, first, from their 
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unfamiliarity with the way in which the concession 
system actually operates within the national park 
system, and, second, from what they believe to be 
the lack of adequate security for loans that they 
might make. The latter stems from the facts that 
legal title to any improvements on naticnal park 
lands is in the Government and that the location, 
types, quality, extent, and prices of services 
which concessioners rendex must necessarily be 
subject to Government supervision. 


Enactment of H.R. 2091 will help to overcome 
these financing difficulties... 


The report then goes on to discuss the protections 
afforded by the creation of a compensable possessory interest. 
It appears, therefore, that this legislation was supported 
very largely because of the need for facilities which could 
not readily be financed without it. The Department of 
Agriculture, in opposing H.R. 4884, 90th Congress, and other 
bills providing compensation to Forest Service permittees 
generally, sought to distinguish the National Park Service 
statute on the grounds that “The vast majority of (Forest 
Service permits) are for the personal use and benefit of the 
permittee rather than to provide needed accommodations to the 
public in the enjoyment by the public..." While the 
distinction may have some merit in comparing extreme cases, it 
is a difficult one to apply consistently. 


Thus, for example, it might be argued that a summer home 
permit is issued sotely for the benefit of the permittee, and 
is therefore least worthy of being granted the status of 
compensability; on the other hand, whether the land held 
under permit is to be used for personal enjoyinent or a 
profit-making activity does not seem a particularly logical 
basis for determining compensability. A more useful criterion 
might be, quite simply, how urgently the facilities are 
needed, and how difficult it is to obtain them without the 
enactment of special legislation. This clearly was the 
reason for the national park statute, Public Law 89-249; it 
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likewise appears to be the basis for support by the 
Department of Interior of the principle of compensating 
grazing permittees for the value of range improvements, 
although not for the permit value itself. In the case of 
timber access roads, although the road=-building program 
has not proceeded with great rapidity, it probably cannot 
be concluded that this is due in any substantial degree 

to the absence of the special statutory benefits discussed 


above. 
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— 
Committee on Public Works 


CONGRESS OF THE UNITED STATES 
House of Representatives 
Room 2165 Rayburn House Office Building 
Washington, D.C. 


April 15, 1966 


Mr. Edward P. Cliff 
Chief, Forest Service 
Department of Agriculture 
Washington, D.C. 


Dear Mr. Cliff: 


You and representatives of the Forest Service are scheduled 
to appear before the Subcommittee on Roads next Tuesday in 
support of H. R. 14359, the Federal Aid Highway Act of 1966. 
In the presentation in support of the proposed authorizations 
for road construction on the national forests the Committee 
would also like to receive the Forest Service's comments 
on issues raised before this Committee in hearings held in 
San Francisco, November 30 and December 2, 1964. As you 
recall, those hearings were held to explore some of the 
problems cf access to intermingled national forest and private 
lands. 


The Committee would appreciate receiving any comments you 
may have on the issues raised at those hearings. It would also 
be appreciated if you would prepare an explanation of Forest 
Service present policies, differences, if any, in those 
present policies from policies in effect at any time since 
January 1, 1962, and the considerations supporting present 
policies on the following matters: 


1. The availability to a private landowner of 
opportunity to cross national Forest land 
for access to his own lands promptly after 
request therefor. 

a ny 


A. What conditions, if any, have been or are 
imposed on the granting of prompt access 
across national Forest Lands? 


B. What procedure is used to assure that 
specification of a road location or of 
standards of construction where the Forest 
Service thinks these should be prescribed 
are not long delayed? 


C. Is there any reason why prompt access across 
national forest lands should not be available 
as a matter of general policy? 


D. If prompt access were required to be given 
as a matter of law, would the United States be 
iil any way substantially inhibited from 
obtaining access it needs in view of its power 
of eminent domain? 


The circumstances, if any, in which an owner of 
private land requiring access across national forest 
land can recover any share of his investment in 

the road built by him if use by the government is 
planned or is subsequently made. 


A. Ame there any reasons why the government should 
not agree to share in the costs of a road built 
on national forest lands if the government or 
its permittees subsequently make use of the 
road? 


B. Are any arrangements being made currently to 
assure that the private landowner who has built 
a road at private expense on national forest 
lands at some time in the past can recover any 
share of the cost of such road when it is 
utilized by recreational or public traffic or for 
the removal of government timber? 
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C. Can a private landowner with a continuing 

need to cross national forest lands on a 
road built at private-.expense and under a 
special use permit now obtain a permanent 
easement in place of his permit, without the 
grant of any more or additional consideration 
than his construction of the original 
improvement? If not, what policy considerations 
justify Forest Service refusal to issue an 
easement in such circumstances? 


Limitations, if any, upon the extent of value required 
from a private landowner as a condition to the grant 
to him of requested Bi oat Sach away, across national 
forest lands? 


The degree of control retained over the use by others 
of roads on national forest lands which are made the 
subject of easement grants to private landowners. 


The degree of control over roads on private lands 
acquired by easement exchanges and the reasons 
therefor. 


The extent to which oversized trucks are permitted 
to continue to operate on roads originally built as 
private roads for such trucks after the Forest 
Service acquires the use of such roads either by 
negotiation or by eminent domain. 


A. Does the Forest Service have any policy 
against permitting construction of roads 
across national forest lands for use by 
oversized trucks when the roads will be used 
to get private timber to a mill at lower 
cost? 


B. Does the Forest Service have any policy 
against permitting construction of roads 
across national forest lands for use by 
oversized trucks when the roads may be 
used to get national forest timber to a 
mill at lower cost. 
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7. The means, if any, being used by the Forest 
Service to assure that the costs of constructing 
multiple use roads are not borne entirely by 
the single use of timber harvesting, particularly 
with the respect to roads constructed in 
connection with timber sales. 


8. How will the Forest Service react to a suggestion 
it build all these forest access roads. 


The Committee is aware that it may be difficult to 
prepare the requested information in detail for presentation 
during your scheduled appearance on April 20. If you are 
unable to have the material fully prepared, the Committee 
would appreciate receiving a summary statement during the 
course of the hearings, with the complete response to be 
filed for the record. 


Sincerely yours, 
/s/ John C. Kluczynski, M. C. 
John C. Kluczynski, M. C. 


Chairman 
Subcommittee on Roads 
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April 28, 1966 


Honorable John C. Kluczynski 

Chairman, Subcommittee on 
Public Roads 

Committee on Public Works 

Mouse of Representatives 


Dear Mr. Kluczynski: 


This is in response to your request of April 15, 1966, for 
comments on issues raised before the committee at the 

San Francisco hearings November 30 and December 2, 1964. 

You aiso asked for an explanation of Forest Service policies 
and their evolution since January 1962 and the considerations 
supporting present policies on certain matters which are 

then listed in your letter. 


To provide background for our comments and to establish the 
chrono1iogy of important events bearing on the present 
Situation with respect to access of intermingled National 
Forest and private lands, a brief digest of these events 
and dates will be helpful. 


February .1, 1962. In response to a request from the Secretary 
cof Agriculture, the Attorney General issued an opinion which 
held that the Act of June 4, 1897 (National Forest Organic 
Act) did provide "actual settlers” with a statutory right of 
access across National Forest lands to reach their property, 
but this right did not apply to others than “actual settlers.” 
The Attorney General also held that except as to “actual 
settlers” the Secretary had discretionary authority to 
condition the grant of a right to use existing roads or 

to construct new roads on National Forests on the grant of 

a reciprocal right to the United States by the applicant. 


ms I 


March 1962. The Forest Service instructed its field 
organizations to, insofar as possible, comply with the intent 
of the Attorney General's Opinion pending development of 
regulations and instructions. 


October 23, 1962. The Secretary issued a regulation to 
permit continuance of cooperation in developing and using 
road systems during the interim before comprehensive 
regulations could be issued. 


June 10, 1963. The Secretary of Agriculture issued 
comprehensive regulations for administration of the forest 


development transportation system (36 CFR 212.1-212.11). 
Issuance followed extensive consultations with members of 
the Congress, industry representatives, representatives of 
National Forest user groups, and conservation organizations. 
Assistant Secretary John A. Baker conducted a public hearing 
on the proposed regulations in Washington, D.C. and another 
was held in Portland, Oregon during April 1963. 


October 13, 1964. S. 1147, the so-called easement bill was 
enacted (78 Stat. 1089, 16 USC 533-539). The act authorized 
the Secretary of Agriculture to issue easements for roads 
and to provide for a system of maximum economy roads serving 
National Forest and adjacent lands. 


April 12, 1965 The Secretary issued revised road regulations 
(36 CFR 212.1-212.12). The revised regulations were developed 
in consultation with a committee representing most industrial 
forest Landowners who own lands within or adjacent to the 
National Forests. The proposed revisions were reviewed and 
discussed with other interested individuals and groups 
including the conservation organizations. 


May 1965.. Agreencnt was reached with the industry committee 
with whom we had worked on revising the regulations, on the form 
of easement the Department of Agriculture would grant to a 
cooperating party across National Forest lands, and the 

form of easement a cooperator would grant the United States 
across his lands. Granting of easements in the agreed forms 

by the United States and the cooperator results in each 

party's having a uniform ownership interest in the entire 

road or road system which is cooperatively built. 
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January 1966. Forest Service Manual instructions for 
developing cooperative road construction and use agreements 
and for granting rights-of-way for roads were issued. The 
Forest Service Manual references for these instructions 

are FSM 5467 and FSM 2730. 


April 1966. Substantial agreement was reached with the 
industry committee on a standard form of cooperative 
agreement to serve as a pattern for cooperative road 
construction undertakings by the Forest Service and 
private parties. When accepted and put into use, the 
standard form of agreement should make it easier to reach 
agreement on new proposals for cooperative development. 


The listed items in your letter accurately identify the 
principal issues raised before the committee at the 

San Francisco hearings. Our comments and answers on each 
item follow: 


"1. The availability to a private landowner of 
opportunity to cross national forest for access 
to his own lands promptly after request therefor.” 


Forest Service policy is to act promptly on applications 

to construct and use roads across National Forest lands. 
Every effort is made to meet the construction or resource 
development and utilization schedules of applicants 
consistent with the need to thoroughly study the impact of 
the applicant's request on National Forest programs and its 
relation to the public interest. This policy is elaborated 
on in the answers to your questions under this item. 


"A. What conditions, if any, have beer or are 
imposed on the granting of prompt access across 
national forest lands?” 


The only condition for granting access is that the proposed 
road be on a location and constructed to such specifications 
as to protect National Forest values and not cause damage 


to adjacent National Forest lands or resources. 
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The type of right-of-way grant--whether an easement or 
permit--will depend on whether the applicant wishes to 
build and use the road in cooperation with the Government 
or prefers to forego cooperation. To be granted an 
easement, the applicant must meet the twin requirements 
set forth in the regulations (36 CFR 212.10(d)(1)). He 
must provide appropriate easements to the United States 
over his lands and have borne or arranged to bear his 
proportionate share of the cost of the road or road 
system invoived. 


Time is required to negotiate the exchange of easements 

ard ccst-sharing arrangements for joint roads. However, 
excnange of information on road development plans between 
landewners and local Forest Service officials should provide 
sufficient lead time to work out the details of cooperation 
soon enough to avoid delay in constructing the road. When 
there is not sufficient time to complete negotiations on 
cost sharing and to exchange easements, but there is general 
agreement on cooperative development, the Forest Service 
will issue a permit which provides that if the road 
constructed on the permit is later included in a cooperative 
agreement for joint construction, the applicant's construction 
costs will be treated as incurred under the agreement. When 
final agreement is reached, the permit will be replaced 

by an easement. 


In some cases, an applicant may prefer to forego cooperation, 
or is ‘inwilling to meet the requirements for obtaining an 
zasement. He will be issusd a permit provided the proposed 
road meets the basic requirement of location and 
specifications mentioned above, but this permit will retain 


the right of the United States to use the road so constructed. 


"B. What procedure is used to assure that 
specifications of a road or of standards of 
construction where the Forest Service thinks 
these should be prescribed are not long 
delayed.” 


Whether the road is to be a cooperative road or not, the 
iocation and specifications for the road must be decided 


on and incorporated in the right-of-way grant. To redeem 
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its responsibilities for administering the National Forests, 
the Forest Service must approve the location and 
specifications of the road before it is constructed. 
Likewise, the applicant needs to know that the location 

and specifications of the road he proposes to build are 
approved before he makes his investment. 


A road which is to be cooperatively built and used must. be 
located and built to a standard which will serve the needs 
of both parties. Agreement on these points is negotiated 
as one of the first steps in developing a cooperative 
agreement. 


An applicant who prefers to build a road independently, or 
is unwiliing to meet the requirements for grant of an 


easement will be issued a permit. The only requirements 
are those of location and specifications given in the first 
paragraph under A above, since the road is constructed to 
serve only his needs. To assure prompt action, Forest 
Service field representatives have been instructed on 

ways to avoid delays in acting on permit applications. 
Excerpts from the Forest Service Manual will indicate the 
direction given. 


"FSM 2833.2 .. . . For major projects, the details 
of the proposal should normally be provided in more 
than one stage. It would be unreasonable to require 
the applicant to survey and design an expensive 
road before a tentative decision on the permit is 
made. Verbal discussions which will develop the 
principal facts and indicate the steps needed to 
perfect the application will usually be desirable. 
As early as passible, the applicant needs to be 
told whether a permit will be granted. He needs 

to know the form of permit he will receive and 

the limitations on specifications and location 

of the road before he incurs substantial expense 

in location, survey, and design work... .” 
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"FSM 2733.3. Plans and specifications for the 
road to be constructed will be included in every 
permit either. as an attachment or by reference 
to plans and specifications on file with the 
Forest Service. ‘The plans and specifications 
must provide for prevention of soil erosion 

and stream damage during and after construction. 


“Higher standard roads require more detailed plans 
and specifications than low standard roads. For 
very low standard roads, short logging spurs and 
skid trails, form specifications prepared for use 
Region-wide or Forest-wide may be used. In these 
eases, a simple plat or sketch can be used to 

show the location. 


"The applicant should do the work needed for 
preparation of plans and specifications. In the 
simplest cases, this may be only a “tag line” 
location on the ground and the supplying of a 
simple map which shows this location, For major 
projects, he may be required to make a complete 
survey and design including design of structures 
such as bridges, which will then be incorporated 
in the permit. Often, it is desirable for a 
forest officer to participate in the location 
work, especially when location is a critical factor 
and the applicant is not experienced in this 
work." 


“C. Is there any reason why prompt access across 
national forest lands should not be available as 
a matter of general policy?® 


As a matter of Forest Service practice and policy, prompt 
access across National Forest lands is provided to those who 
need it to reach their own lands. 


“D. If prompt access were required to be given as 
a matter of law, would the United States be in any 
way substantially inhibited from obtaining access 
it needs in view of its power of eminent domain?" 
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The regulations of the Secretary and the policy and practice 
of the Forest Service under these regulations provide for 
granting prompt access. The grant of an easement is 
conditioned on the applicant agreeing to provide reciprocal 
access to the United States and bearing a proportionate 
share of the cost of the road. Where the negotiations 
leading to grant of an easement will take more time than 

1s available, provision is made for the applicant to have 
immediate access pending development of final agreement. 


Access is provided by permit when the requirements for 
obtaining an easement are not met. 


We believe these provisions for granting access are working 
quite well. They are designed to encourage cooperative 
development of roads in an intermingled landownership 
pattern while at the same time providing prompt access. 


The effect of providing a statutory right of access across 
National Forest lands would depend on wording of the law. 


We think existing legislation, the present access regulations 
and the policies and procedures the Forest Service has 
developed in consultation with representatives of private 
landowners now provide a fair and workable means for 

meeting the access needs of all parties. They should be 
given a fair trial. 


"2. The circumstances, if any, in which an 

owner of private land requiring access across 
national forest land can recover any share of 

his investment in the road built by him if 

use by the government is planned or is subsequently 
made." 


The arrangements under which the Government will share in 
the cost of a road a private landowner builds across 
National Forest land have been discussed. The .answers 

to the questions under this item elaborate furtner on 
these arrangements. 
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"RA. - Are there any reasons why the government. should 
not agree to share in the costs of a road built on 
national forest lands if the government or its 
permittees subsequently make use of the road?" 


The Government does agree to share costs of a road to be 
built on National Forest land when the road is on a location 
and will be built to a standard that will serve the 
Government's needs and the needs of the private owner, and 
the private owner makes available to the Government access 
across his lands or over his roads needed to make the road 
useful to tne Government. The Government shares in the 

cost. of the entire road. 


"B. Are any arrangements being made currently 

to assure that the private landowner who has built 
a road at private expense on national forest 

lands at some time in the past can recover any 
share of the cost of such road when it is 

utilized by recreational or public traffic or 


for removal of government timber?” 


Unless the permit or other instrument under which the 
private landowner built the road provides for recovery of 


a share of the cost from Government users, there is no authority 
to later provide for recovery of a share of the costs. 


Presently, as in the past, the Forest Service seeks cooperation 
with private landowners in building a road to serve his lands 
and the National Forest land. Under these arrangements, 

the Goverament bears a proportionate share of the cost 

of tne whole road, both on the private land and National 
Forest land. It is true that in some cases the private 

owner has chosen not to cooperate in a joint road. He has 
been issued a permit which retains for the Government a 

right. to use the read constructed on the permit. If the 
Government later acquires an interest in the intervening 

road segments on the private land, it pays for such interest. 
No compensation is paid for segments on National Forest 

land. The Government cannot pay for something it already 
Owns. 
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“C. Can a private landowner with a continuing 
need to cross national forest lands on a road 
built at private expense and under a special 
use permit now obtain a permanent easement in 
place of his permit, without the grant of any 
more or additional consideration than his 
construction of the original improvement? If 
not, what policy considerations justify Forest 
Service refusal to issue an easement in such 
circurstances?” 


If the road were constructed under cooperative arrangements 
whereby the Government received the access it needed, and 
the cost of the whole road were shared proportionately, | 
the permit will be replaced with an easement. 


Likewise, if the segment of road under permit is later 

included in a cooperative arrangement whereby the Government 
receives the interest it needs in the segments of road on 
private land, and the cost of the road is shared proportionately, 
the permit will be replaced by an easement. 


In both situations described above, no additional consideration 
is required for the easement. The Government has paid, or 
will pay, for the interest it acquires in the private segments. 


There are some cases where the Government does not need any 
access from the private landowner in order to use the road 
built under the permit. The regulations provide (36 CFR 212.10 
(d)(2)) that an easement may be granted to replace his permit. 
Generally, an easement will be granted to an applicant to 
replace the permit in these cases if the road is a permanent 
part of his transportation system, represents a substantial 
investment, and his use is a continuing use and is a substantial 
proportion of the total use of the road. Manv holders of 
permits will probably consider that the permit meets their 
needs for the future as it has in the past. 


“3. Limitations, if any, upon the extent of value 
required from a private landowner as a condition to 
the grant to him of requested rights-of-way across 
national forest lands?” 


Leos 


One of the two conditions for grant of an easement is that 
the applicant provide the Government with appropriate 
easements over his lands or roads for the road or road 
system concernc:!. The value of the interests he conveys 
is balanced 2yainst the value of the interests he receives 
from the Government. Any excess in value conveyed to the 
Gcvernment is paid from appropriated funds as part of the 
consideration for the easement conveyed to the Government, 
or by a collection right against haulers of National 
Forest products, or by offsetting construction by the 
Government of additional roads needed by both parties. 


Seldom will the value of the access needed by the Government 
be balanced exuctly by the value of access it grants. The 
only limitacion on the value of the reciprocal grant required 
of the applicant is that the reciprocal grant bc associated 
with the road or road system of which the right-of-way 
applied for is a part. Regardless of the value of the 
veciprocal grant required of the applicant, he 3s compensated 
for any amount in excess of the value of the rights he 
receives. 


There are no reciprocal access grants required as a condition 
for the grant of a permit to cross National Forest land. 


"4, The degree of control retained over the use 
by others of roads on national forest lands which 
are made the subject of easement grants to 
private landowners.” 


The Goverrment retains full control over use by all parties 
other than the grantee on roads covered by easement grants 
to private landowners. However, the easement grant provides 
that use by others will be controlled so as not to interfere 
unreasonably with the grantee's use or increase h13 
maintenance costs. 


Since the purpose of National Forest roads is tc accommodate 
mixed traffic or all anticipated kinds of traffic at various 
times, it is essential that the Government be in a position 
to regulate the tratfic it plans to accommodate. This 

docs not mean the private owner of an interest in the road 
camnot control and be assured of the use of rights he has 


been granted in the road. 70 


"5. The degree of control over roads on private 
lands acquired by easement exchanges and the 
reasons therefor.” 


The degree of control by the Government of segments of roads 
on private lands it acquires is similar to that it retains 
on National Forest lands. It is essential that traffic 
rules and control of use be applied uniformly over the 
entire road or road system as a unit. It would not be 
feasibls for 1 mile of road to be operated under one set 

of vules and the next mile under another set of rules. 

The forms of easement each party will grant in cooperative 
undertakings (which forms have been developed in consulta- 
tion with landowners) achieve the desired result. 


"6. The extent to which oversized trucks are 
permitted to continue to operate on roads 
originally built as private roads for such 
trucks after the Forest Service acquires the 
use of such roads either by negotiation or by 
eminent domain.” 


This is the subject of negotiation when the acquisition is 
made. If the road is, or can be made, adequate to safely 
handle the additional Government traffic and the kind of. 
off-highway equipment the road owner is using, usually, it 
is possible to leave with him a reserved right to continue 
use of this equipment. Many privately owned roads have 
been acquired leaving this right with the private owner. 


If it is necessary to restrict the private owner's use of 

the orad to standard highway equipment when he has been using 
off-highway equipment, he is compensated for the damage 
suffered, if any, as part of the purchase price. Ina 
condemnation, the award of just compensation includes such 
damage. 


"A. Does the Forest Service have any policy 
against permitting construction of roads across 
national forest lands for use by oversized 
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trucks when the roads will be used to get 
private timber to a mill at lower cost?” 


The Forest Service has no fixed policy. Requests for 
such construction would be acted on consistent with the 
facts in the particular case. 


"B. Does the Forest Service have any policy 


against permitting construction of roads 
across national forest lands for use by 
oversized trucks when the roads may be used 
to get national forest timber to a mill at 
iower cost.” 


The answer to this is the same as to A above. 


"7, The means, if any, being used by the Forest 
Service to assure that the costs of constructing 
multiple-use roads are not borne entirely by the 
single use of timber harvesting, particularly 
with the respect to roads constructed in 
connection with timber sales." 


The Secretary's Regulations (36 CFR 212.12) provide that 
the purchaser of National Forest timber shall not be 
required to bear tha* part of the cost of a road in 
excess of the cox. . the road needed to harvest the 
timber he has purchased. Forest Service timber sale 
appraisals contain an allowance for the purchaser to 
construct the road that is prudent for that sale. Where 
roads are to be constructed to a higher standard than 
that needed in harvesting or removing products covered 
by that particular sale, the purchaser of the Natiou..al 
Forest timber is not required to bear that part of the 
cost necessary to meet such higher standard. Road 
construction necessary to attain the road standard 
needed by multiple use and not essential for the timber 
sale is either constructed by the Forest Service, or 

the difference between the prudent operator road and the 
multiple-use road is financed from appropriated funds. 
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"8. How will the Forest Service react to a 
suggestion it build all these forest access 
roads.” 


We feel that the Federal Government should build by direct 
methods the bulk of the permanent roads in the system. 
This would include the main line multiple-purpose 
roads (land access roads) and the heavier construction 
jobs on the branch roads (land-utilization' roads) and 
all of the recreational roads within the National 
Forests. Many of the timber putchasers have the 
capabilities and machinery to construct roads, and we 
think the. job: ahead is so big that we should take 
advantage of their capacity to help get this system 
extended. 


Sincerely yours, 


/s/ M. M. Nelson 
Deputy Chief 
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CHAPTER III 
SUMMER HOME PERMITS 


The Commission's study of Federal Public Land Laws 
and Policies Relating to Use and Occupancy discussed in 
considerabie detail the Vacation Home Use of Public Lands .2/ 
In recent years, the most controverted question arising 
in connection with this use of public lands has been the 
procedures followed where permits have been terminated. 


These procedures were considered by the Subcommittee 
on Forests of the House Committee on Agriculture in its 
Hearings on teR.lLs60"and Hoek.) 11370,. 90th “Congress, /- 
lst Session, identical bills “To require the Secretary 
of Agriculture to compensate certain permittees where 
permits for summer or recreation-type residences on 
national forest lands are terminated and not renewed, and 
for other purposes.” The bills provided: 


That whenever an area of national forest land 
upon which a summer or recreation-type 
residence was constructed and is being 
maintained under a permit is needed for 
public use or other purposes and the permit 
therefor is either terminated or not 
renewed or extended, the Secretary of 
Agriculture shall, notwithstanding any 
specific provision of the permit, compensate 
the permittee, for the reasonable cost of 
moving the buildings and associated 
structures to such other site as may be 
available, and, if no other site is 
available, compensate the permittee for 

the value of such residence and related 
structures as determined by competent 
appraisal: Provided, That im no event 
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shall the compensation for the cost of moving 
such residence and related structures exceed 
the value thereof. In determining the 
compensation to be made to the permittee, 

due consideration shall be given to the 
proportionate share of the permittee in 

any community systems or facilities 
constructed and maintained by the permittees 
in the area. 


The Department of Agriculture opposed the legislation. 
Even though "it would apply only to summer home or other 
recreation-type residence permittees...enactment of 
legislation on this subject would be precedent-establishing. 
We view the problem of the precedents which enactment of 
this bill would establish as leading to many of the same 
problems as those associated with H.R. 4884 and similar 
bills...” As indicated in the chapter on timber access 
roads, which discussed these other bills, the Department 
of Agriculture opposed them on the grounds that they 
would grant permittees a compensable interest where none 
had existed under the terms of their original permits, and, 
by implication, that this would tend to make land use 
planning less flexible. i 


Nevertheless, it is worthy of note that the Forest Service 
does on occasion provide compensation for terminated 


permittees. In elaborating upon his objections to H.R. 11370, 
the Secretary of Agriculture stated that: 


There are two general types of permits insofar 
as duration is concerned - term permits, and 
terminable permits. 


Term permits are issued for a specified term 
of years. Under the Act of March 4, 1915 
(16 U.S.C. 497), 30 years is the maximum 
term that can be granted. 


—T5— 


Terminable permits are revocable at will. Such 
permits usually provide that they may be 
terminated at the discretion of the Chief 

of the Forest Service. 


None of the permits provides for any compensation 
to the permittee when the permit is terminable 
at any time or where the specified term of the 


permit has expired. Term permits frequently do 


provide for compensation if the permit is terrinated 
duijing the term. (Emphasis added). 


The 1915 statute did not specifically provide for the 
payment of comvensation, but provided merely that "The 
Secretary of Agriculture is authorized, under sch regulations 
as he may make and upon such terms and conditions as he may 
deem proper, (a) to permit the use and occupancy of 
suitable areas of land within the national forests..." Where 
this authority was used for the purpose of granting a ter»: 
permit, the Department of Agriculture position had been 
that the existence of a stated term implied compensation 
would be paid in the event of cancellation. 


In the course of the 1967 hearings, the Department 
submitted copies of both types of permit; the term permit 
which was introduced into the record contained the 
following termination clause, which has in the interim 
undergone one significant modification: 


l6,et1f during theyterm of this permitror 

any extension thereof, the Secretary of 
Agm-cuiturey/or any ofircial of the, Forest 
Service acting by or under his authority shall 
determine that the public interest requires 
termination of this permit, this permit shall 
terminate upon thirty days' written notice 

to the permittee of such determination, and 
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the United States shall have the right thereupon 
to purchase the permittee's improvements, to 
remove them, or to require the permittee to 
remove them, at the option of the United States, 
and the United States shall be obligated to 

pay an equitable consideration for the 
improvements or for removai of the improvements 
and damages to the improvements resulting fram 
their removal. The amount of the consideration 
shall be fixed by mutual agreement between the 
United States and the permittee and shall be 
accepted by the permittee in full satisfaction 
of all claims against the United States under 
this clause: Provided, That if mutual agreement 
is not reached, the Forest Service shall determine 
the amount and if the permittee is dissatisfied 
with the amount thus determined to be due him 

he may appeal the determination in accordance 
with Regulation A-10(36 CFR 211.2) and the 
amount as determined on appeal shall be final 
and conclusive on the parties hereto; Provided 
further, That upon the payment to the permittee 
of 75% cf the amount fixed by the Forest Service, 
the right of the United States to remove or 
require the removal of the improvements shall 2/ 
not be stayed pending final decision on appeal. 





The clause has since been amended to delete the requirement 
for thirty days' notice.3 


The Forest Service testified, as indicated above, 
that term permits “frequertly” contained such provisions 
for compensation; in fact, it would appear that this was 
the regular practice. In some cases, however, permittees 
were apparently of the view that they would obtain 
financing more easily if the clause were omitted in its 
entirety, thus requiring the Department of Agriculture to 
initiate condemnation proceedings if the land were 
subsequently needed for same other purpose. It is 
understood that no such case has ever been brought. 
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The oral testimony on the bills providing compensation 
for summer-home permittees states, as the Department's 
first objection: 


We believe that this bill should not be enacted 
primarily because we feel that this would give 
a special preferential treatment to one type 

of permittee.4 


For purposes of comparison, it was pointed out that: 


In addition, there are some 20,000 holders of 
permits to graze domestic livestock on national 
forest lands. Many of those permittees who hold 
permits and graze livestock feel that they can 
make a strong argument to favor some level of 
compensation for them as permittees when there 
is a decrease - and it is determined there is 

a need for the land by the Government - in the 
use of the range ... I would like to stress 
again that this issue of whether there should be 
compensation for grazing permittees, where the 
number of livestock grazed are reduced in numbers, 
is a matter that has been batted back and forth 
between the Forest Service and the grazing 
permittees. It has been discussed informally 
before other congressional committees. We have 
felt very strongly that if there were to be 
legislation or if there were to be any official 
act by the Federal Government that would 
constitute a recognition of the grazing 
privileges as involving a compensable right, 
that we would undertake the level of the 
obligation for the Federal Government which 

is far in excess of that which we feel has 

been at STEIN, thought to be appropriate or 
contemplated. 
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To some extent, therefore, the Department objected 
to the principle of preferring summer-home permittees 
over other permittees; additionally, though, it believed 
that compensating all permittees would be unduly expensive. 
The bills would, it is true, grant permittees a unique 
privilege in that they provided compensation wt.ere 
permits were “terminated-or not renewed or extended.” 
(Emphasis added.) However, the fact that compensation 
was already available in the event of a termination 
meant that summer-home permittees had a right which 
grazing permittees did not possess. This right is, in 
turn, Similar to that provided by 43 U.S.C. 315q where 
grazing permits are cancelled for reasons of national 
defense, and which the Department of the Interior was 
willing to extend to nondefense situations if appropriate 
legislation were enacted.&/ Accordingly, the circumstances 
in which various types of permittees are awarded 
compensation when their use of public lands is 
discontinued are by no means uniform, and it does not 
appear that complete uniformity has ever been gought. 
However, some comparison was attempted in the course 
of the cited hearings, by Representative May, who put 
forth the view that permittees who used public lands for 
profit were less deserving of compénsation:than vacation 
residents; and by Chief Cliff of the Forest Service, 


who suggested that the question might better be determined 
on the basis of whose presence on the public lands was 
more in the public interest: 





Mr. Cliff. The main issue is that by passing 
this bill, Congress recognizes rights in public 
lands for a select group, a special group. 


Mr. O'Neal. After 50 years of not recognizing 
this, for 50 years the feeling that it was not 
public land and that now they only have a 
temporary interest, then we suddenly do this. 
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Mr. Cliff. It would be the loss of flexibility 
in managing such public property that would be 
the serious thing, and it would not stop with 
the 19,000 summer homeowners. We have other 
kinds of users that have just as good a claim 
on compensation as the summer homes. 


Mrs. May. Would you explain that? 


Mr. Cliff. Yes. We have 1,800 concessioner permits 
that are on public lands. 


Mrs. May. Is that not a different matter? They 
are making money on these permits and the 
summerhouse permittees are not? 


Mr. Cliff. I do not see the distinction. I think 
that if the person's livelihood is at stake he 
probably has a better claim for reimbursement than 
the ore who does not have such a stake. 


Mrs. May. Does not he get a special use permit with 
the idea that he will make his livelihood there on 
Forest Service land? 


Mr. Cliff. We have 70 percent of all the concessioner 
permits on Federal lands. 


Mrs. May. As I understand it, a man would not go into 
a concession unless he was sure of the fact that he 
would have it for a period iof time long enough to 

get his investment out? 


Mr. Cliff. I am sure that they go into the business 

with that in mind. They have the same kind of permit 
with the same kind of terms as the summer home permittees. 
Then, there are other users that would want to get 
reimbursement. We have 63,000 of these present users, 
most of them involving investments of private capital 

and improvements. 
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_Mxs. May. You do not think we can make a vaiid 
distinction between a summerhome permittee and 
these who ¢ome on the Forest Service lands for 
a profit motive? 


Mr. Cliff. I fail to make that distinction. ain 
fact, the concessionaire operator is more 
netessary for public enjoyment, that is, the 
public finds him more necessary in the national 
forest than the homeowner./ 


The hearings on the legislation introduced in the 90th 
Congress gave an indication of the extent to which 
terminations were affecting the summerhome prograi. Thus 
it was stated “that since the beginning of 1966, 77 
summerhome permits have been terminated...{and) that 
for the past 15 years (The Department of Agriculture has) 
terminated 240 permits...and previous to that time, some 
200 permits were terminated, although the actual year or 
years of termination is not shown in the record."8/ This 
compares with a total number of Forest Service summerhome 
permits of over 19, 000.2/ 


The Use and Occupancy study utilized a questionnaire 
which was distributed to a substantial number of permittees; 
on the basis of this questionnaire, interviews, and other 
available information, the study concluded, with respect 
to terminable permits, that 


There is a tendency for the permittee to treat 
the leasehold as virtually equivalent *o fee 
simple ownership, making long-term plans for 
occupancy Guring retirement years. He tends 
to treat the vaiue of his improvement as an 
investment instead of a depreciating asset, 
and fails to accept this rationale if and 

when termination comes. 


oie 


This fact has been substantiated by requests for 
compensation for the improvement when permits are 
terminated, and by proposed legislation that would 
authorize compensation. 


When tenure is uncertain, permittees tend to feel 
and act with indecision about maintenance, 
repairs, and improvements to the premises which 
could result in deterioration of the improvement 
and affect the surrounding environment. Regard- 


less of the tenure experience, if continued 
occupancy is uncertain, a defensive attitude 
toward the Government by the permittee may 
result, thus erasing the original intent of 
cooperation and good will. 


From the standpoint of the general public if 
unlimited tenure is the policy and the supply 

of sites is limited to those existing, the general 
public does not have an equal opportunity. If 
prospective occupants acquire a permit for use of 
a site, it will probably be by paying a premtum 
above fair market value for the improvement on 
the site. The difficulty and delays occasioned 
in the Government's reclaiming sites under 
terminable permits results in delays in providing 
recreation facilities for the general public. 

If indefinite tenure leads to compensation for 
the improvement on the site when the site is 
reclaimed by::the Government, the general public 
bears the financial burden without having had 

the use of the site or the improvement .4 


In other words, objection was made to the use of 
terminable permits on the grounds that the uncertainty 
of tenure led permittees to delay the performance of 
repairs and maintenance; secondly, that it made 
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reacquisition by the Government more difficult; and, 
thirdly that the practice unduly preferred private 
permittees over the general public, and might additionally 
burden the public if compensation is paid for termination. 
The Department of Agriculture does not share this visw, 
however, and although it is currently endeavcerinag to 
convert its terminable permits into term permits, this 

is being done at the instigation of permittees; 
furthermore, although complete statistics are not yet 
available, it appears that this conversion prcgram has 
not been very successful, which may suggest that the 
organizations which have lobbied for this new policy 

are not fully representative of permittees generally. 

The Forest Service testimony on this point was that 

it was 


prepared to adopt a policy to give these people 
the maximum security that would reserve the 
opportunity to the public to use these iands, 


if necessary. At the present time, one-third of 
our summerhome permits are under term permits. 
Usually, twenty years. Two-thirds are annual, 
that is, revocable. They have to be renewed 
each year. We would be glad for these permits 
to be term permits. There is some reason that 
I do not fully understand that the permittees 
have avoided this opportunity - at least they 
have not chosen it when we have offered them a 
chance to convert the terminable permits to 
term permits LY 


While the rights of permittees necessarily result 
in less use by the general public, the Department is 
apparently satisfied with the current rate of turnover, 
and does not believe that conversion to term permits 
would be desirable in the interest of distributing its 
recreation asset more widely. In the cited hearings, 
its representative testified that 


a33- 


We asked our field offices to make a tabulation 
for us of the number of recreational residence 
permits that are still held by the orginal 
permit holders, that is, in comparison with 
those who have transferred somewhere along 

the line, and while there is considerable 
variation in different parts of the country, 
the total for all of the summerhome permits on 
national forest lands that are held by the 
original permittees is about 25 percent - 
24-and-a-fraction percent. That would mean, 
of the total, about 75 percent have turned 
over at some time since the original permit 
was issued. 42 


The hearings produced congressional statements on 
both sides.of the compensation question. Thus, one of 
the sponsers of the subject legislation, whose district 
was ina state where a substantial number of Forest 
Service permits had been issued, stated that 


...we heard much testimony from many persons and 
groups who have been leasing the Forest Service 
lands for many years for their summerhomes. The 
main thrust of their arguments was that originally, 
when the public lands were first opened to 


summerhcme owners, the U.S. Forest Service through 
its representatives, did actually request, urge, 
and encourage them to come on the land and build 
these cabins. We heard time after time from 
these individuals that they sincerely believed 
that they had been told by the Forest Service 
representatives in these earlier years, going 
back as far as 30 or 40 years, that they could 
stay on that land for years. Assurances were 
given that although their permits would expire 
after a while, they could almost automatically 
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expect renewals...(Nevertheless) it is not 
fair to blame the representatives of the Forest 
Service who are working for the Forest Service 
now for happenings long before they were 
there...Real estate firms who sold these homes 
for owners, obviously have contributed to some 
misunderstanding. We have heard a great deal 
of testimony on this, and there is reason to 
believe that real estate representatives, just 
trying to get the prospective purchaser to buy, 
created the situation by not making it clear 
that there was always the question of tenure 
as to the summer home lease. 


The hearings contained a substantial amount of testimony 
to this effect, much of it by the permittees themselves. 
The most dramatic expression of this position was the 
statement that 


...the main thing that we based our decision on 
in staying here was the fact that we were told 
point blank: ‘If you do not violate any of 

the regulations, you may remain here and your 
leases will be renewed. '14 ‘ 


On the other side, one congressman, referring to 
the Department of Agriculture's opposition report on the 
legislation, and adding that “About the only people 
advocating the enactment of H.R. 11370 are the numerous 
permit-holders who shouid stand to gain a sizable cash 
wildfall if this bill were passed,” apparently felt 
even more strengly about the precedent-setting effect 
of the bills than did the Department. In addition to 
creating a contract right which the permittees had not 
previously enjoyed, 


there are grave dangers and implications in 
the precedent that the enactment of H.R. 11370 
would establish. It could pave the way for 

a whole rash of retroactive claims against 

the Government in connection with several 
other types of special use permits, some of 
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which might be the right to the person to 
use the public domain in the national 
forests for mining, for mineral explorations, 
for grazing, for timbering, and for a number 
of other activities...15 


There was likewise some testimony by nongovernmental 
witnesses in opposition to the bills. Particularly 
noteworthy was the statement of the American Forestry 
Association, which cited the Organic Act of 1897 and the 
Multiple Use-Sustained Yield Act of 1960 as providing 


authority for the issuance of special permits 

for summerhomes on land not needed currently for 
some other purpose. These acts provide for 
reclamation of control over the land when it is 
needed for some higher public use. The provisions 
governing special use are spelled out in detail 

in each permit. The permittee agrees to the 
provisions in advance of use of the land when he 
signs the permit. 


Now, just what is it these summerhome permittees are 
asking for in H.R. 11360 andi:H..R.111370? 


They are asking for reimbursement of any personal 
expense incurred in developing public property 
for their own private use and payment for any 
intangible value that may have occurred to the 
use of the land for summerhome purposes. 


No private landlord in his right mind would agree 
to such a lease arrangement. 


We do not agree either. In fact, it is difficult 

for us to understand how the Congress can simultaneously 
ask us to increase our taxes and at the same time 

seek authorization to pay our money to a self-seeking, 


special interest group of summerhome permittees. 
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Some of the testimony before the committee set forth 
the complaint that 


the Forest Service has been arbitrary in 
furtherance of this 'phaseout' program and 
that it has, in many instances, refused to 
issue renewal permits involving residential 
sites which were not, in fact, honestly 
needed for higher public use at the time .+// 


On the other hand, although the Forest Service did 
describe the system of priorities it established among 
the various recreational uses of the national forests, the 
language of individual revocable permits makes termination 
a discretionary act not dependent upon a specific firding 
that a particular preferred use of the land is to be 
made. Accordingly, the “arbitrariness” complained of 
appears to violate no law, no administrative policy, and 
no contract provision. The priorities observed »y the 
Forest Service were described as follows: 


We give public use first priority. These are 
public lands. We give camping and picknicking, 
that part of public use, first priority. 


The second priority is given to resort and 
public service uses which are needed to serve 
the entire public in the enjoyment of these 
lands. 


The third priority is semipublic use, through 
such organizations where the entire public is 
rot permitted to use the area, but it is 
semipublic and serves a lot of people. 


".12 fourth priority goes to private use. And 
this has been our policy for years... 


yes 


Alternative 1: Legislation for the compensation of 
summerhome permittees of the type previously introduced 
should be enacted. 


Advantages: 
There is substantial evidence that summerhome permittees 
were encouraged, at an earlier stage of the program, to 
make capital investments in the lands they occupied, and 
it is unfair to penalize them because the policy has 
subsequently changed. The fact that these permittees 


are not using the public lands for profit-making purposes 
is a valid reason for preferring them over other permittees. 


Disadvantages: 


Such legislation would prefer a special class of 
permittees in a situation where no public benefit would 
thereby accrue. The terms of the various types of summer- 
home permits are entirely clear as to the circumstances in 
which compensation will be paid, and there is no valid 
reason for changing the existing policy. 


Alternative 2; Legislation providing compensation for 
all permittees occupying national forest lands, similar to 
that previously introduced, should be enacted. 


Advantages: 


While there have been differences in the past with 
respect to compensating different types of Forest Service 
permittees, it would be equitable to treat all permittees 
equally. Furthermore, the precedent established by 
Public Law 89-249 for National Park Service concessionaires 
should be extended to cover other permittees. 
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Disadvantages: 

The statute covering National Park Service permittees 
was proposed because of;!the special need to encourage 
investments by concessionaires, and the situation of 
other permittees should be considered on the sam? basis. 
Clearly there is no such justification for cx*ending 
the present Forest Service policy on compensating 
summerhome permittees. 


Alternative 3: Legislation should be enacted 
authorizing but not directing the various executive agencies 
to award compensation when permits are terminated for 
reasons other than violation of the contractual terms 
and conditions. 





Advantages: 


Although it is desirable to have uniformity of treatment 
for the various types of permit - i.e. for grazing, for 
residence, and for timber access roads - the circumstances 
surrounding each case are sufficiently diverse that the 
executive agencies need discretion to determine the question 
of compensation. 


Disadvantages: 


With certain minor exceptions, the principle has been 
maintained that a permit to use public lands does not 
convey a compensable interest. If discretionary authority 
is granted, this will subject the land-managing agencies 
to increased pressure from users, and land-use programs 
will become more difficult and costly to administer. 
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CHAPTER IV 


GRAZING DISTRICTS IN MONTANA 


The history of cooperative grazing agreements in 
Montana extends back over a considerable period - in fact, 
it antedates the passage of the Taylor Grazing Act - and 
the dual development of state and Federal policy in some 
cases has led to conflict. The situation in Montana 
differs from that in other states, and a certain amount 
of historical background is necessary to a proper 
appreciation of this difference. 


The fact that large portions of the state of Montana 
contained relatively small landholdings, and that during 
the 1920's and 1930's many of these were held by lending 
institutions and other nonresident owners, "made it impossible 
for stockmen to secure a desirable kind of tenure and 
control for management of range land and has resulted in 
many cases in practices which have made the use of such 
range costly at any price."1/ In order to provide a more 
economic basis for the organization of grazing, state 
legislation was enacted which provided authority and 
procedures for cooperative grazing districts. Prior to 
the widespread setting up of cooperatives there was the 
Mizpah-Pumpkin Creek grazing district, which was organized 
in 1927, and operated under special Federal legislation 
relating to the public lands included within the district.2/ 
The Montana legislation provided "for the Incorporation 
of Grazing District Associations to Aid in the Conservation, 
Restoration, Improvement and Use of Forage Resources in 
the State of Montana; to Authorize Such Associations toc 
Lease, Purchase or Otherwise Acquire County or Other 
Lands for Such Purposes and to Provide for the Management 
and Use of Such Lands Which Will Best Conserve, Restore 
and Improve the Forage Value Thereof."3/ Another statute 
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enacted in the same session4/ provided "for the Sale, 
Leasing, Exchanging, and for Quieting Title to Lands 
Acquired by any County by Tax Deed," and gave county 
commissioners the power to lease such lands, within a 
legally created grazing district, to such district for 

a period of not to exceed ten years, but not until 

after such lands have been offered for sale at public 
auction and not so0ld.2/ In the following session there 
was enacted legislation6/ providing for the creation 

of a State Grazing Commission, and for “cooperation 
with the United States and the Director of Grazing under 
the Taylor Grazing Act." The Montana Grazing Commission 
assisted in the organization and operation of grazing 


districts, and heard appeals as to boundaries, membership, 


grazing privileges, etc. 


The reason for requiring state legislation, according 


to Mons and Sanderson// was that 


The limitation of the Taylor Act, as it applies 

to the Montana situation, is that it does not 
provide for the necessary legal and administrative 
machinery, or for the business setup necessary 

for a group or association of stockmen to cooperate 
in the control of lands in these other types of 
ownership, with which the public lands are 
intermingled and to which their use is related...The 
Montana grazing district legislation does provide 
the machinery for the control of lands other than 
public domain. (Emphasis added.) In view of the 
relatively greater importance of these other lands 
in any systematic control, the Montana Grazing 


Commission proposed that the United States Department 


of the Interior make a direct lease of public 
domain lands within the boundaries of a state 
association, to the association, with authority 
retained by the Division of Grazing of the Department 
of the Interior to determine the reasonable 
carrying capacity and use of such lands. Since, 
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however, these public lands would have to be grazed 
in common with other intermingled ownerships, it 
was the opinion of the administrative officers 

of the Taylor Act that under such a lease it would 
be impossible to determine when the public lands 
under its jurisdiction were being properly used 

and protected. Following this decision a form 

of cooperative arrangement between the Department 
of the Interior and the Montana Grazing District 
Association was developed. Uzder this cooperative 
plan the state association with the assistance of 

a representative of the Department of the Tntesvior 
makes plans for the use of all itands within its 
boundaries and issues the permits. The association 
then pays the Department of the Interior for the 
use of the public domain. To become effective the 
plan must have the approval of the Department of 
the Interior and the Montana Grazing Commission... 


The authors quoted above strongly endorsed the type of 
grazing district organized in Montana, and suggested that it 
had been instrumental in limiting economic losses during 
the depression.8/ 


The Department of the Interior has likewise recognized 
that the situation in Montana was different from that 
prevailing in other states: 


oeeWith the exception of lands in Montana, grazing 
Gistricts under the Taylor Grazing Act were genexally 
established by the Department in areas in which 

the land consisted predominantly of public domain. 

In Montana, public lands, State lands, county tax 
Gefault lands, deserted homestead lands and 
Resettlement Administration lands were so extensively 
intermingled that administration of the public 
domain in a number of grazing districts was not 
feasible unless it was coordinated and unified with 
the administration of lands owned hy various units 
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of the Federal and State Governments. For many 
years nonprofit, cooperative Montana State Grazing 
associations, or cooperative State Grazing districts 
have been authorized to lease privately owned, 
State, and county lands and to apportion the 
grazing privileges thereon to their members .2 

In a number of instances where State districts 

were within the boundaries of Taylor Act districts, 
the Secretary of the Interior entered into 
cooperative agreements with the State grazing 
associations, giving the State associations 

control of the Federal lands, under the supervision 
of the Division of Grazing (predecessor of the 
Bureau of Land Management in the administration 

of the Federal range within grazing districts), 

in order better to regulate the use and occupancy 
of the Federal lands and to permit a coordinated 
use of all of the lands in the district. 


There appears to be substantial agreement, tierefore, 
that the state grazing districts in Montana served a useful 
purpose in consolidating management of the forage resource. 
However, views are not so unanimous as to what functions, 
if any, this administrative device should perform in the 
future. An extensive analysis of the Badlands Cooperative 
State Grazing Unit, made for the Department of the Interior, 
concludes that "The basic and original prerequisites for 
a State District in this particular area have disappeared 
due to the consolidation of administration of all Federal 
land ender the Bureau of Land Management and the acquisition 
of county iands and lands owned by absentee landlords by 
the current livestock operators." Whether or not such a 
sweeping conclusion is justified, it seems clear that the 
conditions which originally led to the enactment of the 
cited legislation and the creation of the grazing districts 
no longer prevail. In order to evaluate the present 
situation and determine whether any modifications in 
the present system are desirable, further reference to 
the Badlands report will be made.il 
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The report points out that, as in the case of so 
many other Montana grazing units, 


When. the Badlands District was organized in the 
late 1930's, there was in certain areas a 
complicated land pattern consisting of regular 
Federal range, county lands, state lands, lands 
owned by abseritee landlords, and certain 
marginal lands which had been recently acquired 
by the Resettlement Administratior. under Title III 
of the Sarnkhead Jones Act. The public domain was 
being administered by the Grazing Service, the 
Title I*I or LU lands by the Soil Conservation 
Service, and the remaining lands were either 
lying idle or being used in trespass, since 

there was no control over them. With the 
organization of the Badlands State District, 
these uncontrolled private and county lands 

were leased by the State District. The two 
Government agencies entered into cooperative 
agreements with the State District providing 

for certain delegation of management authority. 
With this arrangement, users of the range land had 
one central place, the State District Qffice at 
Glasgow, Montana, to obtain a license to graze 
all range land involved. 


Throughout the years with more favorable 
economic conditions almost the entire acreage 

of county-owned lands and lands owned by the 
absentee owners was purchased by the resident 
range users. These lands are no longer 
controlled by the State District. Also, within 
this State District is a very large block of 
regular Federal range, the largest tract of 

such lands in the State of Montana. Currently, 
of the total of 758,000 acres of nonprivate 
lands within the Badlands State Grazing District, 
619,000 acres are reyular Federal range, 88,000 
acres are LU lands, 3,000 acres are Corps of 
Engineers acquired lands, 42,000 acres are 

state lands, and 6,000 acres are county lands.12/ 
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There were several administrative changes within 
the Badlands unit, with the result that BLM was "administering 
88 percent of the lands for which we are responsible 
directly with the permittees and 12 percent indirectly 
through honoring the SCS Lease Agreement with the State 
Grazing District." Within the district, there were 80 
permittees utilizing Federal land, 72 with an authorization 
from the State District to graze LU land, 74 with a BLM 
authorization to graze regular Federal range, and 56 who 
used both the regular Federal range and LU land, so that 
they were required to obtain authorization from both 
sources. This was not only a “confused administrative 
situation," as the report points out, with duplication 
Of aayloistration, but also meant that the State District 
imposea an additional fee to permittees on top of the 
one imposed by and transmitted to BLM. The state fees 
vary considerably from area to area - some of them, in 
fact, are seven or eight times as large as others - and 
ir. certain cases appear excessive. It is argued, on 
the cther side, that the state districts perform the 
function of an intermediary between the Federal Government 
ard the permittees, and clearly they do, but the report 
raises the question as to whether these services are 
worth the very substantial amounts which are charged for 
them. 


The report also indicates that i.zintenance of the 
forage resource by the State District is not generally up 
to PLM standards. In particular, it states that "By 
moderately intensive range condition and trend studies 
and by Parker transect studies, it has been proved that, 
under direct administration in the southern three-fourths 
of the Badlands District, the quality and quantity of 
vegetation has improved very markedly while in the 
northern one-fourth of the area, dominated by LU lands, 
ana where the greatest concentration of operators 
cesiae, comparable improvement has not been made. "13/ 

The disparity between the condition of the range 
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administered by the State District and that -administered 
by BLM still continues; although it is possible for the 
Bureau to intervene directly for the purpose of making 
range improvements, this generally proves to be extremely 
difficult. The report further points out, in connection 
with its efforts at range improvement, that 


The southern one-half of the Badlands Unit is 
incorporated into the Willow Creek Comnuiity 
Watershed. Intensive work has gone inzo the 
construction of large-scale erosion control 
structures such as detention and diversion 
dams, dikes and water spreading systems. A 
myriad of smaller dual~puxpose erosion control 
and stock water dams have also been constructed. 
Many miles of access roads have been built; 
walls, fences, cattle guards and other range 
facilitating practices have been developed 
cooperatively with range users over the past 
10 years. The needs in all of these respects 
are still far from being accomplished and 

our rehabilitation planning is accelerating 
greatly in this area. The duplication of effort 
and time-consuming type of administration 
resulting from a State District setup 
certainly would place an additional burden on 
carrying out our plans in the Willow Creek 
portion of the Badlands Unit...There has not 
been nearly as much rehabilitation development 
in the north portion of the Badlands Unit 
although this area is generally fenced into 
individual or common allotments and has had 
some small - scale stock water development. 

We are planning intensive structural and 
treatment projects in this area. Again, the 
burden of joint and indirect administration 
through a State District would hinder and make 
less decisive the development of these projects 
in a Federal land area that is homologous with 
the southern portion. 14 
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Another problem that BLM believes is created, or 
heightened, by the use of the method of indirect 
administration, is the difficulty of carrying out multiple 
use concepts. While in theory the state officials 
managing the public range may consider the desirability 
of multiple use, in practice by far the majority of 
them are appointed from grazing counts teh Thus, a 
recent memorandum prepared within BLM =“ describes the 
Montana Grass Conservation Commission as 


a five member board appointed by the Governor 
to have general supervision of the cooperative 
state grazing districts...The method of 
appointment as follows: The Governor giving 
full consideration to large and small operators 
shall appoint one representative member and 
livestock operator, who is either an officer 

or a director of an organized state grazing 
district from each of the following: 


(1) One member from the Montana Stockgrowers 
Association. : 


(2) One member from the Montana Woolgrowers 
Association. 


(3) One member from the County Commissioners 
Association. 


(4) One member from one of the cooperative 
state grazing districts. 


(5) One member representing the general public 
familiar with the livestock industry. 
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Under such conditions, the administration of grazing 
districts inevitably is heavily oriented in favor of the 
livestock industry. A substantial proportion of grazing 
lands is probably unsuited for other purposes, but a 
more balanced membership should serve to protect other 
interests. The Badlands study also cites “tne inadequacy 
of any grazing trespass control” as one of the defects 
of the existing system. 


The BLM commissioned an outside study by Dr. Philip 
O. Foss, "Cooperative Arrangements Between the Prairie 
County CSGD and the Miles City District, BLM," undated, 
which characterized the district "as one of the most 
successful (if not the most successful) of the State 
Districts both in terms of internal effectiveness and 
its relations with the Bureau of Land Management." While 
the study makes some effort to generalize upon the 
experience of this particular district, and makes some 
recommendations as to how to improve State-BLM relations 
in other areas, the conclusions reached are not for the 
most part very specific. For example, the study commends 
the fact that the Grazing District has a strategically 
located office which is open regularly, is frequently 
visited by the District's directors, and encourages 
consultations. The public relations aspects of running 
the Grazing District are strongly emphasizea.16 
Furthermore, overall developments have been encouraging: 


The original range survey of 1937 was carried 
out after lands had only recently been converted 
from cropping and after several years of drouth. 
Consequently, grazing capacity was set ata 

low level. This historicai accident has 

helped to minimize protests over carrying 
capacity because any subsequent survey 

would likely allow an increase over the 

1937 figure. 
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Substantial range improvement programs have been 
carried on by the users in cooperation with the 
Soil Conservation Service, the Forest Service 
and the Bureau of Land Management. These range 
improvement programs have now been in progress 
for some 27 years. Inevitably the forage 
production of the range has increased and most 
of the problems or disputes among the users 

have been resolved.t/ 


Not all members of BLM would agree that most of these 
problems have been resolved, and indeed numerous conferences 
have been held to refine the language of the agreements 
and eliminate the areas of conflict. The generally 
euphoric tone of the study is continued in the following 
paragraph: 


Because of (the items listed above) the trend 

of total AUMs authorized has been generally 
upward. The partial adjudication of 1964 

caused only a slight decrease. Overgrazing 

has been prevented in part by range improvements 
and better management rather than by grazing 
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Although there may be certain areas within this 
particular district where the trend has generally been 
upward, the language just quoted does appear somewhat 
vague, and the more typical experience would probably 
be that grazing cuts nave in fact been effected. 


A supplementary report, likewise undated, was submitted 
by Dr. Foss, under the title "Cooperative Land Management 
by Montana State Grazing Districts and the Bureau of Land 
Management," which more explicitly acknowledges the 
existence of conflict between state and Federal 
authorities: 
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Bureau personnel frequently complain. of alleged 
violations of the Range Code and quote the Code 
as their authority for making certain actions. 


In my opinion the Code daes not apply within the 
State Districts except when specifically referred 
to in the Cooperative Agreement. The Code is 
prepared by the Secretary and the Agreements are 
authorized by the Secretary. If this opinion 

is valid, neither one has precedence over the 
other and the Agreements become an exception 

to the Code.29 


Tue foregoing statement would appear never to have 
repres-nted the BLM position, and in any event the question 
has now been fully settled by the decision of the District 
Court for the District of Montana in Buffalo Creek Cooperativ. 
State Grazing District v. tTysk.21/ The case is of 
sufficient importance in connection with a consideration 
of this subject to warrant an extended discussion, and 
a copy of the opinion is appended. 


Under the Buffalo Creek agreement, dated January 28, 
1963, the crucial provision was Article III(1), whereby 
the Bureau of Land Management agreed 


To establish and fix, in cooperation with the 
State District, the grazing capacity of the 
Federal and District land and to assist the 
State District in the preparation and 
execution of a range management, protection 
and execution of a range management, 
protection and development plan for !).th 

the Federal and District land. 


In addition, the Bureau agreed, a:.sng other things, 


"to issue to the State District an annual license or 
term permit for the grazing privileges t'1at may be 
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utilized on the Federal land by the State District's 
licensees and permiteeg,"to certify a list of qualified 
applicants for grazing privileges, to notify the State 
District of the annual fee, and to issue range improvement 
permits. The State District agreed to use the range 

in accordance with Article III, to pay the fees prescribed 
by BLM, to issue licenses and permits in accordance with 
those issued to it by the BIM, etc. The subsequent 
history is described by the District Court in its opinion: 


Sometime in the spring of 1967 the Bureau 
completed its adjudication program and 
certified the 1967 grazing use in accord 
with its adjudication. This adjudication 
called for a reduction in grazing capacity 
from an allocation of twenty head per section 
to fifteen head per section. Because the 
1967 certification was presented to the 
plaintiff after it had issued allocations 

to the individual range users, the Bureau 
agreed that it would not require compliance 
with the reductions for that season. The 
Bureau did, however, on May 2, 1967, notify 
the District that the 'certifications for the 
1968 grazing use will have to be adhered to.' 
The Bureau's certification for the 1968 
season use was presented to the District on 
January 2, 1968. 


When the District's 1968 allocations had not 
been conformed to the certification by Mareh 21, 
1968, the Bureau wrote plaintiff on that date 
giving notice of the cancellation of the 
agreement, effective September 25, 1968, aad 
advising the District that unless allocations 
were conformed to the certification by March 26, 
1968, the Bureau would proceed to issue licenses 
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to individual members of the District. A copy 
of this letter was sent to all members of the 
plaintiff District... 


On March 27, 1968, the Bureau mailed individual 
billings to the members. Twenty one members 
paid grazing fees directly to the Bureau and 
received licenses for the 1968 season. In 
those instances in which the member did not 
respond, the Bureau checked in the field to 
determine whether the ranchers were still 
grazing their cattle on Federal land. Where 
such animals were found grazing, notices of 
trespass were issued.22/ 


The foregoing excerpt from the court's opinion 
recites quite fully the actions which preceded dnitiatdon 
of the lawsuit, wherein the plaintiff sought to restrain 
the State BLM Director and the Billings District Manager 
from requesting grazing fees from individual members, from 
threatening:'or initiating trespass actions, and from 
contacting lending institutions for the purpose of 
notifying them that members of the plaintiff District 
had not obtained licenses to graze the Federal lands. 


The court cited Bedke v. Quinn, 154 F. Supp. 37 23 
to the effect that "action of the Bureau of Land Management 
in issuing permits under the Taylor Grazing Act is committed 
to agency discretion, provided 'such discretion is not 
exercisec arbitrarily or capriciously, and not beyond 
the lawful statutory authority of the agency and its 
officers." 


The law seems well established on this point, and 
it is the following issue that requires consideration for 
present purposes: 


-~104- 


Plaintiff does not question the rules set forth 

in these decisions but contends that they are 

not applicable to the facts of this case...It 

is plaintiff's position that the Bureau had 

express authority under the (Taylor Grazing) Act 

to enter into the (cooperative) agreement, and that 
agreement provides for joint determination of the 


grazing capacity by the Bureau and the District. 

In this connection plaintiff calls attention to 

the fact tnat the Government owns only about 

14 percent of the lands within the District, 

and that the remaining 86 percent is privately 
owned or leased from the State of Montana. 
Plaintiff argues that it would be manifestly 

unfair and contrary to the terms of the agreement 
to permit the Bureau unilaterally to reduce grazing 
allotments on all the land without giving plaintiff 
a voice in determining grazing capacity. 


On the other hand, defendants contend that 
construing the contract in the light of the 
Taylor Grazing Act, the determination of grazing 
capacity must be made by the Bureau, and that 

if the contract does not so-prévide, it was 
beyond the scope of the agency's authority .24/ 


The court then had reference to the provisions of 
the statute and regulations governing grazing districts. 
Under 43 U.S.C. 315(a) "The Secretary of the Interior shall 
make provision for the protection, administration, 
regulation, and improvement of grazing districts..."; 
under subsection (b) "The Secretary of the Interior is 
authorized to issue or cause to be issued permits to 
graze livestock on such grazing districts..."; 43 CFR 
4111.3-1(a) provides that "The District Manager, after 
recommendation by the advisory board, will rate the 
grazing capacity of each unit or area in a grazing 
district";“adhnd 43 CFR 4114.4-3 specifically provides 
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that local associations shall be authorized “(c) To act 
in an advisory capacity in the administration of Federal 
LANGE 5." 


On the basis of the foregoing quotations, the 
Court concluded that "There is no provision in either 
the Act or Regulations expressly authorizing a cooperative 
agreement to fix the grazing capatity of Federal lands. 
(This is undoubtedly true. On the other hand, the 
provision cited by the Court which authorizes local 
associations to act in an advisory capacity in the 
administration of Federal Range does not necessarily | 
mean that it likewise acts only in that capacity with 
respect to state lands.) The Court then goes on to 


note that "Regulations issued pursuant to the Taylor 
Grazing Act have the effect of law. William v. United 
States, D. Ore. 1960, 189 F. Supp. 413." 


Finally, the Court reaches its decision, which points 
up the need for further action in this area: 


Obviously the agreement is not a model of 
clarity. By isolating the regulation authorizing 
cooperative agreements and the clause in the 
agreement that the Bureau will establish an 
(sic) fixed grazing capacity ‘in cooperation 
with the State District', the District and 
(Montana Grass) Commission make a plausible 
argument in support of their position. 
Construing the agreement in its entirety, 
however, with the Taylor Grazing Act and 
applicable regulations, I am forced to the 
conclusion that the Bureau has the duty 

to fix the grazing capacity, and that with 
respect thereto the District was acting in 
an advisory capacity only. 
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The Court's conclusion that the language of the 
agreement was unclear seems unexceptionable. It would 
appear that, although BIM may have believed it had the 
authority to establish the grazing capacity for these 
districts, notwithstanding the preponderance of 
non-Federal lands, it was reluctant to spell out 
unambiguously in the agreement its intention to do so. 
So long as it. was able to “cooperate” with the state 
district this was not an issue, but now the issue has 
been raised and decided it has proven impossible to 
reach agreement on substitute language. Those personnel 
within the Bureau who oppose the Montana system argue 
that this failure to execute a new agreement on Buffalo 
Creek is evidence that Montana is unwilling to approve 
language reflecting the present state of the law, and 
that the system should be abandoned. On the other hand, 
those Montana state spokesmen who have been questioned 
on the point have indicated a strong degire to continue 
the present arrangement, and seem to feel that the 
question giving rise to the Buffalo Creek case is not 


of determinative importance. 


In any event, the Buffalo Creek decision has not 
necessarily disposed of all the issues. Although the 
decision seems clearly correct in holding that BLM may 
establish the grazing capacity even for those districts 
which are predominantly non-Federal in ownership, it 


may be noteworthy that under 43 U.S.C. 315(a) "The 
Secretary of the Interior shall make provision for the 
protection...af grazing districts,” whereas under 
subsection (b) he "...is authorized to issue...permits..." 
(Emphasis added.) In other words, although the Secretary 
is mandated to take appropriate protective action, he 

is only authorized to issue permits, and conceivably 

he might determine that adequate protection could be 
provided where the grazing association establishes 

the carrying capacity. Again, the decision cannot 

be faulted for its conclusion that, under the 

regulations as presently written, the local board is 
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to act in an advisory capacity, but this does not seem 
to be required by statute. If the issuing of permits 

is not a function which the statute mandates upon the 
Secretary, there would seem to be no reason why the 
setting of grazing capacity could not likewise be 
performed by local authorities. There may be a certain 
amount of equity in this, particularly where the 
districts are substantially non-Federal in ownership. 
The staté authorities argue, with as much yigor as BLM 
personnel, that they are at least as well equipped to 
enforce the trespass laws, carry out multiple use 
concepts, and improve the range. To a great extent, 

as the Foss report indicated, and both sides would 
concede, conflicts have arisen because of specific 
personalities, and it is therefore difficult to appraise 
the situation as a whole. In some cases, local ranchers 
have voted to disband a particular state district, and 
to lease their land directly. On the other hand, 

both sides regularly allege that pressure is exerted 

to produce votes one way or the other. 


Alternative 1: When existing agreements with Montana 
grazing districts terminate, new language should be 
substituted which would make these organizations comparable 
to the grazing associations in other states, i.e., by 
eliminating their authority to suballocate Federal AUMS. 


This alternative would have the advantage of making 
the Montana situation equivalent to that in other states. 
It would eliminate the intermediary between BLM and 
the ranchers using Federal AUMs, and could thereby 
eliminate substantial duplication in administration, 
and the additional costs that this entails. It would 
probably elicit the support of some personnel within 
BIM, but the Department of the Interior might well take 
no position. The Montana State authorities would 
undoubtedly oppose this change, on the grounds’ that 
the grazing districts as presently constituted have 
been a useful and workable device for managing 
intermingled lands. 
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Alternative 2: The Secretary of the Interior could 
delegate to the State of Montana, or to the appropriate 
authorities within the State, the power to -‘sét the 
carrying capacity for grazing districts comprised of 
intermingled lands. 


a. This alternative could be subdivided so as to 
be applicable only to grazing districts in which the 
non-Federal Jands exceeded a certain proportion of the 
total area, such as fifty percent. 


The state grazing districts would undoubtedly welcome 
this additional authority, although some ranchers, who 
have preferred to deal with BIM, would probably rather 
continue the existing arrangement. BLM would prcbably 
not wish to delegate this authority, and might argue 
that it could not legally do so, in which case a 
statutory amendment might be necessary. Granting this 
authority to the state in all or certain cases would be 
an equitable change where the lands involved are 
substantially non-Federal, 


Alternative 3: The principle of the Montana grazing 
districts, whereby the boards reallocate Federal AUMs to 
ranchers, could be extended to other states. 


While the literature on the Montana grazing districts 
has consistently made a point of the fact that the situation 
there differed from that prevailing in other states, 
principally in the degree of intermingling, the present 
trend in many areas of intergovernmental relations to 
return as much power as possible to local authorities 
might justify utilizing the Montana system more widely. 
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CHAPTER IV 


FOOTNOTES 


M. H. Sanderson and N.W. Mons, "Grazing Districts 

in Montana Their purpose and Organization Procedure, " 
Montana Agricultural Experiment Station Bulletin 

No. 326, published 1936. 


Act of March 29, 1928; 45 Stat. 380. 


Chapter 66 of the Twenty-Third Montana Legislative 
Assembly, which set forth the procedure for 
incorporating grazing district associations, and 
listed requirements for membership, enumerated the 
powers of the association, the functions of directors, 
etc. 


Chapter 65. 
Chapter 65. 


Chapter 194, 24th Legislative Assembly. 


Op. ob hoe Pp. Ls 


"About 5 million acres or one-tenth of the lands 

on the tax rolls of the state were delinquent five 
years or more and subject to tax deed at the 
beginning of 1934. Had it not been for the 
operation of Chapter 25 of the Montana Legislative 
Assembly laws, there would have been some 13 million 
acres, or 25 percent of the lands on the tax roll 
subject to tax deed..." Op. cit., p. 27, note 17. 


Revised Codes of Montana (Anno.), 1935, secs. 7364.7- 


7364.29; Revised Codes of Montana, 1947, secs. 
46-2301-46~-2332. 
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ll. 


Wade McNeil et al., Decision A-27439, 64 I.D. 423, 
decided November 19, 1957. 


The foregoing quotation, and subsequent ones, are 
taken from a Study Report, “Management Review - 
Badlands Cooperative State Grazing District" 
submitted by the State Director on November 26, 
1962. While the report itself is several years 
old, the facts and opinions it contains have 
been checked out with personnel of the Bureau of 
Land Management, who believe that they are still 
applicable. The Badlands Unit, while allegedly 
illustrating some of the worst features of the 
present system, is reasonably typical of a number 
of units. 


At pp. 3-4. 
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Op. cit., pp. Lo-il. 


Montana Cooperative State Grazing Districts, 
October 3, 1966. 


Op. cit., p, 14. 


Op.gcCit., bp. cbrm2y. 
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See, for example, Ragsdale, "Section 3 Rights Under The 
Taylor Grazing Act,” IV, Land and Water Law Review, 
399, 416: “Section 4111.4-3 of the Range Code 
authorizes the District Manager to reduce permit 
numbers...The exericse of this authority seems more 
common than the exercise of the authority to 

increase." 
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20. 


Pa OS 
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23: 


24. 


Op, Cat. r) Pp. 14-15. 
Civil No. 744, September 27, 1968. 


Buffalo Creek Cooperative State Grazing District 
v. Tysk, cited supra, pp. 4-5. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA 


BILLINGS DIVISION 


BUFFALO CREEK COOPERATIVE STATE ) 
GRAZING DISTPICT, a non-profit 
corporation crazing cooperative, ) 


Plaintiff, ) Civil No. 744 
ae ) ORDER 
THE MONTANA GRASS COMMISSION, ) AND 


Intervenor, ) MEMORANDUM _OPINTON 


Ve ) 


HAROLD TYSK, individually and as ) 
State Director, United States 
Department of the Interior, ) 
Bureau of Land Management, and 

D. DEAN BIBLES, individually and ) 
as Billings District Manager of 
Federal Grazing District No. 4,  ) 
United States Department of the 
Interior, Bureau of Land Manage- ) 
ment, 


Defendants. 


Plaintiff is an incorporated nonprofit district 
organized under the Montana Grass C.:servation Act.+ Defend- 
ants Tysk and Biblesware. officers and employees of the 





1. Mont. Rev. Codes Ann. § 46-2301 et seq. (1961). 
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Bureau of Land Management, Department of the Interior 
(hereinafter “Bureau“). Intervening plaintiff Montana 
Grass Commission (hereinafter “Commission”) is an 
appointive state regulatory body having supervisory 
powers over state cooperative grazing districts, such 

as the plaintiff. By a document dated January 28, 1963, 
the plaintiff and the Bureau entered into a Federal-State 
Cooperative Grazing Districts Agreement (hereinafter, 
"agreement"), undez the providions of the Taylor Grazing 
Act2 and the Montana Grass Conservation Act. 


The agreement provides in pertinent part: 


"I. The purpose of this agreement is to provide, 
through ths cooperation of the signing parties in 
accordance with the terms and conditions hereof, 
for the protection, administration, regulation 
and improvement of the Federal land subject 
hereto, and to bring about improved coordination 
of use of such Federal land, of State District 
controlled lands and of privately owned lands 
used in connection therewith. 


a, A 
"IIL. The Bureau agrees: 


1. To establish and fix, in cooperation with 


the State District, the grazing capacity of the 
Federal and District land and to assist the State 


District in the preparation and execution of a 
range management, protection and development plan 
for both the Federal and District land. (Emphasis 
added. ) 


2. To issue to the State District an annual 
license or term permit for the grazing privileges 
that may be utilized on the Federal land by the 
State District's licensees and permittees. 





2. 43 U.S.C. § 315 et seq. 
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3. To certify to the State District annually 
or for a term of years a list of applicants who 
would be qualified and entitled under the Federal 
Range Code for Grazing Districts (43 C.F.R. 161) 
to use the Federal land hereunder and the extent 
of grazing privileges to which each is entitled. 


: 4. To notify the State District each year 
on or before February 15, of the annual fee to be 
paid to the Bureau for the use of the Federal 
Pand= *iae x, 


ER 


7. To issue Section 4 range imprcvement 
permits to, or to enter into cooperative agreement 
with the State District, or its licensees or 
permittees. Applications for Section 4 permits 
or proposed cooperative agreements shall be 
referred to the State District by the Bureau of 
Land Management for the views and recommendations 
of the State District, but final determination of 
such applications or cooperative agreement shall 
be by the Bureau of Land Management in accordance 
with the provisions of the Federal Range Code. * * * 


Pome oie 


"IV. The State District agrees: 


1. To use or permit the use of the Federal 
land for grazing purposes in accordance with 
Article III of this Agreement, and shall fix, 
subject to the approval of the Bureau, the 
numbers and kinds of livestock to be grazed 
thereon not in excess of the grazing capacity 
and the seasons of use. 


Cte mas 
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3. To pay all grazing fees, including range 
improvement fees prescribed by the Bureau, due 
for the use of the Federal lard at the time and 
in the amount specified by the Bureau. 


4, To issue in accordance with its bylaws | 
and upon such standard forms as the parties hereto 
may approve annual licenses or term permits not 
extending beyond the term of any permit issued under 
Article III, Section 1, to graze upon the iands 
subject to this agreement in such amounts and to 
such applicants, who, regardless of membership in 
the State District, have been certified under 
Article III, Section 3 * * * 


2k 


9. To take all necessary steps to protect the 
Federal land subject to this agreement from over 
grazing and timproper use, including the cancellation, 
upon request of the Bureau or upon its own 
initiative, of the grazing privileges of any 
licensee or permittee misusing the Federal land 
or violating any provisions of the Federal Range 
Code. 


3. That nothing herein shall preclude the 
rights of the United States to fully protect the 
Federal land covered by this agreement and all 
Federal improvements thereon and all appurtenances 
belonging thereto, against trespass or otherwise 
in accordance with any applicable law or regulation.” 


weal YB 


Prior to the 1967 grazing season the Bureau was 
engaged in an adjudication program under the Federal 
Range Code“ for the grazing privileges within the 
Buffalo Creek District: This program’ called for 
applications from individual members of the district 
and a determination of priorities in the use of the 
federal range. A part of the priority determination 
involved the level of use, which was based upon a 
range survey by the Bureau. 4 


Sometime in the spring of 1967 the Bureau completed 
its adjudication program and certified the 1967 grazing 
use in acccrd:with its adjudication. This adjudication 


3. 43 C.F.R. § 4110.0-5 provides in part: "(r) ‘adju- 
dication of grazing privileges' is the detemrination of 
the qualifications for grazing privileges of the base 
properties, land § 4110.0-5 (k)(1) or water (§ 4110.0-5 
(p)(1)) offered in support of applications for grazing 
licenses or permits in a range unit or area, and the 
subsequent equitable apportionment among the applicants 
of the forage production within the proper grazing 
season and capacity of the particular unit or area 

of Federal range, and acceptance by the applicants of 
the grazing privileges based upon the apportionment or 
its substantiation in a decision by an examiner, the 
Director, or the Secretary upon appeal. (Applicable 
provisions are Subpart 4111 and § 4115.2-3". 


4. Six members of the District perfected administrative 


appeals from the decision of the Bureau, pursuant to the 
provisions of 43 C.F.R. § 4115.2-3. 
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called for a reduction in grazing capacity from an allocation 
of twenty head per section to fifteen head per section. 
Because the 1967 certification was presented to the 

plaintiff after it had issued allocations to the 

individual range users, the Bureau agreed that it would 

not require compliance with the reductions for that 

season. The Bureau did, however, on May 2, 1967, notify 

the District that the “certifications for the 1968 grazing 
use will have to be adhered to."° The Bureau's certification 
for the 1968 season use was presented to the District on 
January 2, 1968. 


When the District's 1968 allocations had not been 
conformed to the certification by March 21, 1968, the 
Bureau wrote plaintiff on that date giving notice of the 
cancellation of the agreement, effective September 25, 1968, 
and advising the District that unless allocations were 
conformed to the certification by March 26, 1968, the Bureau 
would proceed to issue licenses to individual members of 
the District. A. copy of this letter was sent to all wmembers 
of the plaintiff District, : 


On March 27, 1968, the Bureau mailed individual bill- 
ings to the.members. 21 members paid grazing fees directly 


5. The file does not disclose any response to this letter 
from plaintiff. 


6. The agreement provided: 


"IX. 1. This agreement may be terminated 
by mutual consent of either party upon six (6) 
months prior written notice to the other; 
provided that the Bureau, if it seeks 
termination, shall provide upon request of the 
State District, for a hearing to be held 
thereon at a time and place convenient to 
the membexs of the State District at least 
sixty (60) days prior to the expiration of 
the six (6) months notice. Termination of 
this agreement or extension thereof shall not 
become effective during a recognized summer 
grazing season." 
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to the Bureau and received liconses for the 1968 season. 
In those cases in which the member did not respond, the 
Bureau checked in the field to determine whether the 
ranchers were still grazing their cattle on federal land. 
Where such animals were found grazing, notices of 
trespass were issued. 


Pursuant to regulation 43 C.F.R. § AGUSESS CoE SA Goa ph oe the 
District Manager of the Bureau, interpreting the cases 
of failure to secure a license as adverse actions 
affecting the license, notified lending agencies which 
had filed with the Bureau notice of a lienholder's interest. 


Plaintiff prays, in its amended complaint, that the 
defendants be temporarily restrained and permanently enjoined 
from (1) “sending communications to the members of the 
District that demand or request grazing fees or threaten 
trespass suits"; (2) “initiating trespass actions against 
any individual members"; and (3) “contacting any lending 
agencies of any members of the plaintiff and assertétng 
in any form that the members have not been issued grazing 
licenses or permits on the Federal lands". Plaintiff also 
asks that plaintiff be issued a license for the 1968 
grazing season, 


Defendants contend that the action should be dismissed 
for lack of jurisdiction on the grounds that: (1) the acts 
complained of are discretionary in nature and not subject 


6 (continued) 


Plaintiff requested a hearing following the Bureau's 
notice of termination. The hearing was heid June 26, 1968. 
On July 24, 1968 the Bureau notified plaintiff that the 
notice of termination was affirmed. 


Tis "Where a lending agency files with the District 
Manager notice that it has made a loam and has accepted 
a grazing license or permit as security therefor in 
conformity with the provisions of this section, the 
District Manager asp a matter of cooperation will keep 
such agency advised of any adverse action affecting 
the license or permit, but the failure to give timely 
notice of such adverse action shall impose no legal 
liability or obligation on the District manager of 
the Bureau or any of As scion dea 

chore he 


to judicial review under applicable statutes;° (2) the 
Secretary of the Interior is an indispensable party and 
has not been joined; and (3) the action is one against 
the United States to which it has not consented. 


In Bedke v. Quinn, D. Idaho 1957, 154 F. Supp. 370, 
certain cattle ranchers sought refief from the action of 
an officer of the Bureau of Land Management under the 
Taylor Grazing Act in redweing their grazing privileges. 
The court held that action of the Bureau of Land Management 
in issuing permits under the Taylor Grazing Act is committed 
to agency discretion, provided "such discretion is not 
exercised arbitrarily or capriciously, and not beyond the 
lawful statutory authority of the agency and its officers”. 


With reference to the contention in that case that the 
Secretary was an indispensable party, the court held that 
a suit to enjoin a subordinate official is authorized where 
“the subordinate official has exceeded h&s authority"; but 
that a mandatory injunction ordering the defendant to issue 
permits could not be granted without joining the Secretary 
of the Interior, “since this would require the Secretary 
to take action by exercising a power lodged in him, or 
by having a subordinate exercise it for him". 


In Sellas v. Kirk, 9 Cir. 1953, 200 F. 2d 217, 220, 
the court upheld the dismissal of a suit to enjoin a range 
manager from effecting a reduction in plaintiff's 
permitted grazing on public lands. In construing the 
Taylor Grazing Act, the court held that (1) a special 
rule adopted by the Secretary of the Interior for the 
Grazing District constituted “agency action committed to 
agency discretion”, not subject to review under the 
Administrative Procedure Act, and (2) the Secretary of the 
Interior was &hocindispensable party since it is “the 
Secretary, not the subordinate, who is authorized by 
the Act ‘to issue or cause to be issued permits to graze 





8. 5 U.S.C. § 701 et seg. 


ea A toe 


livestock’ on grazing districts".? 


Platitite does not question the rules set forth 
in these decisions but contends that they are not applicable 
under the facts of this case.11 plaintiff argues that 
under a proper construction of the Taylor Grazing Act 
and the agreement itself, the Bureau did not in fact 
exceed its authority. It is plaintiff's position that 
the Bureau had express authority under the Act to enter 
into the agreement, and that the agreement provides for 
joint determination of the grazing capacity by the Bureau 
and the District. In this connection plaintiff calls 
attention to the fact that the Government owns only about 
14 percent of the lands within the District, and that the 
remaining 36 percent is privately owned or leased from the 
State of Montana.l2 Plaintiff argues that it would be 
manifestly unfair and contrary to the terms of the 
agreement to permit the Bureau unilaterally to reduce 
grazing allotments on all the land without giving 
plaintiff a voice in determining grazing capacity. 


On the other hand, defendants contend that construing 
the contract in the light of the Taylor Grazing Act, the 
determination of grazing capacity must be made by the 
Bureau, and that if the contract does not so provide, it 
was beyond the scope of the agency's authority. 


So ceesatso Pitman ve beck, 10 Crr.. LO58, 257. F 20-575, 
which reaches the same conclusion and contains a rather 
comprehensive analysis of the provisions of the Taylor 
Grazing Act; and opinion of this court in McNeil v. 
Leonard, 1961, 199 F. Supp. 671. 


10. Intervenor joined with plaintiff in all of plaintiff's 
contentions regarding the legal principles involved and 
the effect of the cooperative agreement. 


11. Nor does plaintiff question the right of the Bureau to 
terminaté the agreement in accordance with its terms. 


12. The Government owns 80,300 acres. The District owns 786 
acres and controls 14,265 acres of state land by lease. 455,214 
acres are in private ownership and 12,335 acres of state lands 
are under private lease. 


ee 


Initially for determination is the question of whether 
the contract provides that grazing capacity shall be 
determined by the Bureau, as defendants contend, or 
jointly by the Bureau and the District, as plaintiff contends. 


The provisions of the Taylor Grazing Act upon which 
the respective parties rely are: 


"The Secretary of the Interior shall make 
provision for the protection, administration, 
regulation, and improvement of such grazing 
districts as may be created under the authority 
of section 315 of this title, and he shall make 
such rules and regulations and establish such 
service, enter into such cooperative agreements, 
and do any and all things necessary to accomplish 
the purposes of this chapter and to insure the 
objects of such grazing districts, namely, to 
regulate their occupancy and use, to preserve 
the land and its resources from destruction or 
unnecessary injury, to provide for the orderly 
use, improvement, and development of the 
range; * * * 43 U.S.C. § 315(a). 


"The Secretary of the Interior is authcrized 
to issue or cause to be issued permits to graze 
livestock on such grazing districts to such 
bona fide settlers, residents, and other stock 
owners as under his rules and regulations are 
entitled to participate in the use of the range, 
upon the payment annually of reasonable fees in 
each case to be fixed or determined from time to 
time, and in fixing the amount of such fees the 
Secretary of the Interior shall take into account 
the extent to which such districts yield public 
benefits over and above those accruing to the 
users of the forage resources for livestock purposes. 
* * * Such permits shall be for a period of not 
more than ten years, subject to the preference right 
of the permittees to menewal in the discretion of the 
Secretary of the Interior, who shall specify from 
time to time numbers of stock and seasons of use. 
eo RN OAZ UeGate wea Lots 
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Regu?ations promulgated by the Secretary include the 
following: 


(a) "The District Manager, after recommendation 
by the advisory board, will rate the grazing 
capacity of each unit or area in a grazing 
district and will classify each for the proper 
seasons of use and for the maximum period of 
time for which any licensee or permittee will be 
allowed to use the Federal range therein during 
any one year.” 43 C.FAR. § 4111.3-1(a). 


Section 4111.4 provides for adjustment of grazing 
privileges, both increases and reductions. Section 4114 
provides for advisory boards and local associations of 
stockmen. Section 4114.4-3 relating to powers of local 
associations provides, inter alia, that local associations 
shall be authorized “(c) To act in an advisory capacity 
in the administration of Federal range lying within the 
district", and “(e) To enter into cooperative agreement 
for any of the foregoing purposes or for any of the 
purposes authorized by the act". There is no provision 
in either the Act or Regulations expressly authorizing a 
cooperative agreement to fix the grazing capacity of federal 
lands. 


Regulations issued pursuant to the Taylor Grazing Act 
have the effect of law. Williams v. United States, D. Ore. 
19605 Stoo. Supp A413. 


Obviously the agreement is not a model of clarity. 
By isolating the regulation authorizing cooperative agreements 
and the clause in the agreement that the Bureau will 
establish an fixed grazing capacity “in cooperation with 
the State District", the District and Commission make a 
plausible argument in support of their position. Construing 
the agreement in its entirety, however, with the Taylor 
Grazing Act and applicable regulations, I am forced to the 
conclusion that the Bureau h&s the duty to fix the grazing 
capacity, and that with respect thereto the District 
was acting in an advisory capacity only. 


ieee 


The agreement does not provide for joint determination 
of grazing capacity by the Bureau and District. Rather, 
under Section III of the agreement, setting forth the 
specific obligations of the Bureau, the Bureau agrees to 


fix and establish, in cooperation with the District, the 
grazing capacity of federal and District lands. Section IV 
sets forth the specific obligations of the District, 
including an agreement to use the federal lands for grazing 
purposes in accordance with Article III‘ and to fix, subject 
to the approval or the Bureau, the numbers and kinds of 
livestock, not in excess of the grazing capacity. 


Plaintiff had been advised of the results of the 
Bureau's survey in the spring of 1967. By letter dated 
May 2, 1967, the Bureau agreed that compliance with the 
certifications for that year would not be required since 
they were submitted to plaintiff subsequent to the regular 
allocation meeting, but plaintiff was informed that 
“certifications for the 1968 grazing use will have to be 
adhered to". At that time plaintiff knew that the Bureau 
would insist upon its certification as to grazing use in 
1968. Plaintiff had the option to terminate the agreement 
or attempt to persuade the Bureau to change its certification 
or otherwise agree to continuance of the grazing capacity 
then in effect.13 


When it was clear that the District would not acquiesce 
in the new certifications, the Bureau gave notice of the 
termination of the agreement. 


A difficult question is presented by a poorly worded 
agreement. Counsel for plaintiff and intervenor, both 
in written briefs and oral argument, have contended most 


vigorously that (1) the agreement provides for ‘ioint 
determination of grazing capacity by the District and 


Bureau and (2) that this is authorized by the provision 
for cooperative agreements. Although my own construction 
of the Act and agreement differe from that of plaintiff 
and intervenor, I confess considerable sympathy for 
plaintiff's position, particularly under the factual 


13. There is no evidence that the plaintiff took action of 
any kind between May, 1967, and January, 1968. Itiis 
unnecessary to consider whether the plaintiff had any 

right of administrative appeal from the Board's certification. 
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situation presented to the court with respect to grazing 
conditions during 1968. The agreement is now terminated. 
I would hope that counsel might agree upon the proper fees 
to be paid for 1968 in the light of this decision and that 
any further litigation will be avoided. It does not 
appear that the Government has sustained any actual loss 
through excessive grazing during 1968. 


The motion to dismiss is granted. 


Done and dated this 27th day of September, 1968, 


U. J. Jameson 
United States District Judge 
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CHAPTER V 


ADJUSTMENT OF MINERAL USE RIGHTS 


Introduction 


Numerous existing and prospective use rights held by 
public land mineral lessees and permittees are subject to 
adjustment either during the term of the lease or the permit 
or upon its renewal or extension. It will be seen that some 
of these adjustments may be made by mutual agreement between 
the mineral lessee and the Government, some may be made uni- 
laterally by the Government, and some, although mutual in 
form, provide the Government with the dominant bargaining 
position in prescribing the adjustments. 


Yhe legal authority under which the adjustment of use 
rights for mineral leasing are made is largely that provided 
for in the mineral leasing statutes. The Mineral Leasing Act 
of 1920 provides for the leasing of coal, oil and gas, oil 
shale, native asphalt, solid and semisolid bitumen, bitu- 
minous rock, sodium, phosphate and potassium on public 
lands and sulphur on public lands in Louisiana and New 
Mexico. 1/ In 1947, these same minerals (with the exception 
of native asphalt, bitumen and bituminous rock) were made 
leasable on acquired lands by the Mineral Leasing Act for 
Acquired Lands. 2/ Other minerals are made leasable in 
some acquired lands by the particular statute providing the 
authority for the acquisition of such lands. 3/ The leasing 
authority under these special statutes was transferred to 
the Secretary of the Interior by Section 402 of the Reorgan- 
ization Plan No. 3 of 1946 (60 Stat. 1099). 


There are other statutes which, while not providing 
authority for mineral leasing, do provide for the adjustment 
of mineral use rights. The Multiple Minerai Development Act 
of 1954 provides for the adjustment of mineral use rights 
when unnecessary damage to mineral deposits can be avoided. 4/ 
Under his authority to prescribe proper rules and regu- 
lations, 5/ the Secretary promulgated in January 1969, compre- 
hensive regulations providing for the surface exploration, 
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mining and reclamation of lands affected by leasable mineral 
activities. 6/ 


Area 


The mineral leasing statutes generally provide for two 
types of arez limitations. One is the limitation on the 
area which may be held under a single permit or lease, and 
the other limits the total area which one person or entity 
may hold either in the United States (for phosphate) or in 
any one state (for all other leasable minerals). 7/ 


The limits on each lease or permit are provided to 
facilitate their administration and to allow for a greater 
opportunity for more mineral producers to participate in a 
producing area. The state limits are intended to prevent 
monopolistic holdings and to encourage the development of 
areas which ere held. 8/ It will be seen, however, that 
special circumstances require flexibility in allowing the 
adjustment of some of these limits. 


Provisions to adjust (usually increase) areas which 
may be held by lease or permit are found both in the stat- 
utes 9/ and regulations. The purposes for which such adjust- 
ments may be made are phrased variously. There are three 
provisions in the Leasing Act which authorize the increase 
in areas held under a coal lease. One allows the addition 
of area to a coal lease up to a maximum total of 2,560 acres 
if the Secretary finds that it will be up to the advantage 
of the lessee and the United States. 10/ Another allows 
additions up to the same maximum total of 2,560 acres if the 
Secretary determines that the coal in the original lease 
tract will be exhausted within three years. 11/ These pro- 
visions which were part of the original 1920 Leasing Act are 
still regarded by the Department of the Interior as limit- 
ing the area per single lease to 2,560 acres, 12/in spite of 
the subsequently increased 5,120 acre additional area pro- 
vision. The other provision allowing an adjustment in coal 
lease acreage provides for an increase of 5,120 acres over 
the 46,080 acres allowed per state if the Secretary finds 
that it is in the public interest and necessary to enable 
the producer to carry on his business economically. 13/ 
This latter provision allows for a still further readjust- 
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in that the Secretary may in his own discretion reevaluate 
a lessee's need for the additional acreage and cancel all 
or any part of it if he finds that it is in the public 
interest or no longer necessary to the lessee. 


Other provisions for adjustments in lease acreage are 
made for potassium leases where adjacent Federal lands are 
a necessary and normal part of a mining unit, 14/ and for 
sodium and phosphate when it is found that the increased 
acreage will result in the conservation of natural resources 
and enhance the economical mining of the products. 15/ 


The only significant problem area disclosed in this 
subject of adjusting the size of mineral lease areas is that 
concerning the administrative limitation of 2,560 acres per 
coal lease mentioned above. 


From the absence of the court and administrative decis- 
ions on the adjustment of other mineral lease areas, it appears 
that few if any serious problems have come from them. Their 
existence and use appear to be necessary for the Government 
to be provided with sufficient flexibility to manage public 

land mineral deposits in varying circumstances. 


Cancellation of Leases 


A significant adjustment in public land use rights 
exists in the provisions for the cancellation of mineral 
leases for failure to comply with the mineral leasing laws, 
provisions of the lease, or with the regulations in force 
on the date of the lease. 16/ Such cancellations must be 
by judicial action in the appropriate United States District 
Court unless the lease involved is an oil and gas lease 
issued pursuant to one of the special statutes authorizing 
the acquisition of lands and the leasing of the minerals 
therein, administered under Section 402, Reorganization Plan 
No. 3 of 1946, in which cases such leases may be cancelled 
administratively. 17/ Further, any public land mineral lease 
may be cancelled administratively for administrative errors 18/ 
or fraud 139/ occurring before the lease is formed. Another 
study prepared for the Commission indicates that there is a 
desire of the Department of the Interior to have the author- 
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ity to cancel any lease administratively. 20/ The same 
study indicates that the prospect of this authority is of 
considerable concern to holders of public land lease 
rights particularly when it is considered that one of the 
bases on which the Secretary may cancel a lease could be 
for violation of regulations promulgated subsequent to 
the time of entering the lease as is provided for in the 
lease forms. 21/ 


Several reasons for the existence of this method of 
adjusting use rights by cancellation of leases appear, 
whether the method of cancellation is by judicial or 
admin strative action. It is clear from the statute that 
one purpose for the cancellation provisions is to provide 
a remedy for the Government to enforce the provisions pro- 
hibiting ~“‘1e holding of mineral leases covering greater 
than that authorized. 22/ It is equally apparent that 
the cancelletion authority is provided for the purpose 
of enforcing compliance more generally with all of the 
previsions of the Mineral Leasing Act, the lease and 
regulations. 23/ A third purpose of the cancellation pro- 
visions, as stated in McKay v. Wahlenmaier, 24/ is to pro- 
tect the intervening rights of persons whose interest 
would pe damaged unfairly by others violating those pro- 
visions. A fourth purpose, applicable to the provisions 
that a lease may be cancelled for violation of subsequentiy 
promulgated regulations, would seem obviously to be to pro- 
vide the sanie enforcement authority for compliance with those 
regulations as well as those in existence on the date the 
lease was issued. However, the validity of this provision 
and justification for its purpose may be questioned in view 
of the provision in the statute'that a lease may be cancelled 
judicially for violation of the general regulations "in force 
at the date of the lease". 25/ No case has been found in 
which this latter purpose has been carried out. However, 
it would appear that merely the threat of lease cancellation 
exists as an effective means of carrying out these purposes. 
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The major problem in this method of adjustment of use 
rights appears to be in the insecurity of title held by min- 
eral lessees which is produted by the authority to cancel 
leases. The minerals industry contends that this insecurity 
is increased when:the cancellation is by administrative action, 
and the safeguards:of judicial proceedings are not present. 
The problem is also amplified when bena fide purchasers 
acquire title to a lease subject to cancellation. Although 
such interests are provided some protection by the statute, 
26/ this protection is not available for administrative 
cancellations for administrative error is arising from fact- 
ors ex. sting before the lease is entered whether or not the 
rights of innocent third persons have intervened. 


Adjustments in Rents, Royalty, 
Operations and Production 


Varicus provisions in the Mineral Leasing Act authorize 
the Secretary to suspend, waive, or reduce rent or royalty 27/ 
and to suspend operations and production. 28/ The applicant 
desiring any of these forms of relief must apply for the same 
and furnish a complete history of the production over the 
previous 12 months. 29/ The purpose for suspending, waiv- 
ing or reducing rents or royalties is stated by the statute 
as being to promote development or when, as determined by 
the Secretary, a lease cannot be successfully operated under 
the existing terms. 30/ One of two purposes may be served 
by suspending operations and production; (1) when such sus- 
pension would be in the interest of conservation; 31/ or 
(2) when market conditions are such that the lease cannot 
be operated except at a loss. 32/ 


The only problem revealed in this category of adjustment 
of use rights, appears to be in the absence of express stat- 
utory authority and guidelines for these adjustments of min- 
eral lease payment and operating requirements other than . 
under the Mineral Leasing Act of 1920 and the Acquired Lands 
Leasing Act. 33/ 
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Adjustment of Lease Terms and Conditions 


All public land mineral leases except for oil and gas, 
are subject to the adjustment at certain periods of the 
royalty and ovther terms and conditions of the lease. Some 
leases provide for a specified duration with a preferential 
right to renew for successive periods, 34/ and others pro- 
vide for an indeterminate term so long as there is produc- 
tion. 35/ The periods for readjustment vary from 5 years 36/ 
to 20 years. 37/ Heads of other departments, also may 
change or recommend new terms and conditions by making such 
a request to the Secretary of the Interior. But, in either 
case, the United States (the Secretary of the Interior) may 
prescribe new terms and conditions at the end of the stated 
period. 


It has been said that this adjustment in terms and con- 
ditions is made by the unilateral action of the United States, 
38/ although it should be recognized that the lessee always 
has the alternative of objecting to the djustments through 
an administrative hearing and ultimately not accepting them 
and relinquishing his lease. It appears that any provision 
of the lease is subject to adjustment, including increased 
requirements for surface restoration and increases in rates 
of payment. 39/ The statute provides that such adjustments 
shall be "reasonable", 40/ and there have been some in- 
stances in which initially proposed adjustments have been 
modified downward during the administrative hearings. 41/ 


The problems which have been stated with respect to 
the lease readjustment provisions are that there are no 
limits or guidelines prescribed by Congress for such re- 
adjustments, and that lessees who have substantial econ- 

Oo ic investment in a mineral development and improvements 

are in a disadvantagous bargaining position with the gov- 

ernment when their only alternative often is to relinquish 
the lease. 42/ 
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Adjustments for Multiple Uses 


The mineral leasing laws and leases issued thereunder 
make lease operation uses subject, to a limited extent, to 
other uses on the same land. Rights are reserved by the 
United States to permit some surface uses and locatable 
mineral uses on mineral leased lands. 


When an application for a nonmineral entry on the sur- 
face of public lands is made, it must be determined that 
such use will not unreasonably interfere with existing or 
contemplated operations under the Mineral Leasing Acts. If 
it is determined that such “unreasonable interference" 
would occur, the application will be rejected. 43/ The 
Mineral Leasing Act authorizes the Secretary to reserve 
from mineral leases, the right to lease, sell, or otherwise 
dispose of the surface to the extent that the surface is 
not necessary for the use of the mineral lessee. 44/ The 
Secretary has carried out this authority by including with- 
in each mineral lease a clause reserving such rights which 
will not unreasonably interfere with operations under the 
lease. Although some adjustments in a mineral lessee's 
use right may result from the exercise of these provisions, 
it would appear to be limited by the "unreasonable inter- 
ference” and the "surface not necessary for the use of the 
lessee" provisions. 


Provisions of the Multiple Mineral Development Act 
appear to contemplate that some adjustments in the rights 
of a mineral lessee may be made for operations under the 
mining laws. Section 6 of that Act provides that mining 
operations under.the mining law must be conducted, "so far 
as reasonably practicable," in a manner which will avoid 
damage to any known deposit of a leasing act mineral, and 
mineral leasing act operations are likewise restricted with 
respect to minerals under the mining law. 45/ Merely from 
the language of that provision, it would appear that, if it 
is not reasonably practicable to avoid the same, some inter- 
ference with a mineral lessee's use rights might be permitted. 
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The same section of that Act contains another provision deal- 
ing more specifically with Mineral Leasing Act lessees and 
confirms the anticipation that an adjustment in his use 
right may be made for the operations of the locatable min- 
eral developer. It provides that the mining operator (or 
the leasing act operator) may petition a court to find that 
his use cannot reasonably be conducted without materially 
interfering with the other's operations and to permit his 
use subject to paying compensation for the interest which 
would be damaged. 46/ However, for the court to permit such 
interference to occur, it must be found that the damage or 
injury would be greater if such interference were prevented. 
The absence of reported cases in this area indicates that 
few problems have arisen from it. 


Adjustment of Mining Operations 


Section 30 of the Mineral Leasing Act of 1920 requires 
that each lease contain provisions to insure the exercise 
of reasonable diligence, skill and care in the lease opera- 
tions and provisions that rules prescribed by the Secretary 
for the safety and welfare of miners and for the prevention 
of undue waste must be observed. That section also pro- 
vides that leases contain provisions to insure the sale of 
produced minerals at reasonable prices, for the prevention 
of monopoly, for the safeguarding of the public welfare, 
and for the protection of the interest of the United States. 
47/ Provisions to carry out all of these requirements are 
included in every lease issued under the Mineral Leasing Act 
of 1920. The regulations relating to mining operations 
require that mineral lessees maintain and operate their 
mines in a good workmanlike manner to yield the ultimate 
maximum recovery of the minerals. 48/ Also, milling opera- 
tions must conform with approved practices. 49/ The Geo- 
logical Survey assures that compliance is made with the. 
lease operating terms and the regulations and issues orders 
to direct such compliance. If the lessee fails to comply, 
the Geological Survey may suspend lease operations until 
compliance is made. 50/ The lease forms also provide that 
the authorized officer may close down lease operations when 
in his judgment fire danger is serious. 51/ Although the 
scope of these provisions authorizing the control of mining 
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operations is quite broad, it appears that they have been 

applied with discretion and that industry has provided its 
cooperation, for no substantial controversy or cases have 

been found arising from them. 


Adjustments for Land Protection and Reclamation 


Mineral lease uses which affect the surface of public 
lands are controlled by the standard clauses and additional 
provisions in leases, and by regulations authorized by the 
mineral leasing statutes. Mineral leases and prospecting 
permits contain the provision that the lessor (the Government) 
"May prescribe the steps to be taken and the restoration to 
be made, with respect to lands of the United States and im- 
provements thereon." It also provides that the lessee will, 
so far as reasonably possible, restore the surface of the 
leased land when required by the Government. These require- 
ments are axpressed in greatly more detail by the surface 
mined lands reclamation regulations promulgated in January, 
1969. 52/ These regulations apply to permits and leases 
for all minerals under the Mineral Leasing Act except oil 
and gas. They prohibit any person from conducting any mineral 
prospecting or other operations on public lands unless a 
permit, lease, or contract is obtained. Before a mineral 
lessee or permittee may proceed with his operations he must 
file and have approved a plan for whatever operations he 
proposes to conduct including the proposed methods of explor- 
ation, development, production and rehabilitation. 53/ Once 
the plans are approved, they must be complied with unless 
changed by mutual consent to adjust to changed conditions 
or to correct an oversight. 54/ 


One of the major concerns which has been expressed by 
the mining industry with respect to the surface mined lands 
regulations, rather than being an adjustment of an existing 
use right, is the possible difficulty to make adjustment made 
necessary by circumstances not revealed until some later 
stage in the exploration, development or production opera- 
tions. Another concern is that: these regulations will be 
applied to renewals or extensions of existing leases, the 
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economics of which, when they initially commenced operaticns, 
did not include costs for extensive but undetermined surface 
reclamation requirements. 


In most circumstances, mineral activities carried out 
under the Mining Law of 1872 55/ are subject to few controls 
or adjustments by the Federal Government. In some ¢circum- 
stances, the Government, under the Multiple Surface Use Act 
of 1955, 56/ has the right to manage the surface and surface 
resources contained within unpatented mining claims to the 
extent that the same are not required for mining operations. 
However, this Act does not apply to claims located before 
the date of its enactment nor to patented mining claims. 57/ 
The Act does not apply to claims located prior to July 23, 
1955, to the extent that it provides procedures for determin- 
ing the validity of claims to surface resources in conflict 
with the rights reserved to the United States by 30 USC 
§ 612(b). But, since this provision would affect only invalid 
claims under which there would be no rights in any event, 
and to claims located after July 23, 1955 which are made 
subject to ab initio to the provisions of the Act, there is 
not actual "adjustment in use rights” of mining claimants. 


Greater authority for adjusting use rights to mining 
claims exists in the Wilderness Act of 1964. 58/ This Act 
was intended to preserve and protect areas which are found 
to have special wilderness characteristics. 59/ Although 
the Wilderness Act provides that the United States mining 
and mineral leasing laws shall apply to wilderness areas 
until January 1, 1984, to the same extent to which they 
applied before the enactment of that Act, and that the 
Secretary of Agriculture may prescribe reasonable regula- 
tions governing regress and egress consistent with mineral 
exploration development and production, 60/ those provisions 
have been interpreted and amplified in the Secretary's regu- 
lations to adjust the rights to use wilderness areas for min- 
ing purposes in at least three respects. First, no motorized 
equipment may be used for prospecting for minerals on or in 
wilderness areas without the authorization of the Chief of 
the Forest Service. 61/ No excavations may be made in such 
areas without a forest service permit. 62/ Third, the 
Secretary of Agriculture is authorized to regulate the re- 
storation of the surface from prospecting functions, which 
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authority has been promulgated through regulations to require 
the submission and approval of mining plans providing for the 
operation of the mining activity and for the reclamation of 
land which is no longer needed for such activities. 63/ 
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CHAPTER V 


FOOTNOTES 


(1964) 


S§ 351 et seq. 


3: The statutes providing such authority are listed in 
43 C.F.R. § 3220.0-6. 


4. 30 U.S.C. §§ 521 et seq. (1964) 

St as, 1§ Lead. 

6 43 C.F.R. § 23 (1970 

7s The following lists the maximum area holdings for the 


various minerals authorized by the Mineral Leasing Act 


of 1920 (30 USC §§ 181 et seq.). 


The Mineral Leasing 


for Acquired Lands (30 US §§ 351 et seg.) has been 
interpreted to allow holdings of the same size in 
addition to those which one may hold under the 1920 Act. 


Mineral 


Coal 
(30 
(43 


USC § 184 {a)) 
CFR § 3131.1) 
Oil 
(30 


Shale 
USC § 241 (a)) 


Oil and Gas 

(30 uSC § 184(d)) 
(43CFR §§ 3123.1, 
3124.1) 


Phos 


Limits per Lease 
or Permit (acres) 


Statute: No 
Regulation: 
permit 


limit 
5,120 per 


5,120 


Statute: No limit 
Regulation: 
Competitive - 640 


Noncompetitive - 2,560 
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Total Limits 
(acres) 


46,080 per state 


One lease in the 
United States 


246,080 per state 


Mineral 


Phosphate 
(30 USC § 184(c)) 
43 CFR §31 1.1 


Potassium 
(30 USC §283) 
(43 CFR §3141.1 


Sodium 
(30 uSC § 184 (b)) 
(43CFR § 3151.1) 


Sulphur | 
(30 USC §§ 271, 272) 
(43 CFR § 3181.1) 


Limits per Lease 
or Permit (acres) 


2,560 


2,560 


2,560 


640 


Total Limits 


(acres) 


20,580 in the 
United States 


51,200 in permits 


per state 

25,00 in leases in 
single mining 
units 

5,120 or, if 
necessary, 15,360 
per state 


3 permits or 
leases per state 


8. See Public Land Law Review Commission, Legal Study of 
Nonfuel Mineral Resources on Public Lands, 748 (1969). 


9.  E.g., 30 USC § 184(a) (2) 


i0. Id. r] § 203. 


Ll.:/id., § 204. 


12. See, Malcolm N. McKinnon, A-30778 (Dec. 


(1964), coal. 


13, 1967); 


Bonnie B. Gaither d/b/a Star Coal Co., NM 0161332 (Okla.) 
(April 5, 1969). 


13. Id., § 184(a) (2). 


14. 43 CFR 3141.1 (1968) 
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ds 


16. 


172 


18. 


19. 


20. 


21. 


22. 


23% 


24. 


25 


26. 


Pd i 


28. 


29. 


30. 


Skee 


30 USC § 184(b) (2) (Sodium) and § 184(c) (Phosphate) 
Id., §§ 184(h), 188. 

Id., § 188 (b); 43 CFR 3224.2 (1968). 

Boesche v. Udall, 373 US 472 (1962) 


Pan American Petroleum Cop. v. Pierson, 284 F.2d649 
(10th. Cor. 1960). 


See Public Land Law Review Commission, Legal Study of 


the Federal Competitive and Noncompetitive Oil and Gas 
Leasing Systems, 544 (1969). 


E.g., Bureau of Land Management Form 3140-2 (October 1965,) 
Potassium Lease 


30 USC § 184 (h) (1964). 

Id., § 188(a). 

226 F.2d 35 (D.C. Cir. 1955) 

30 USC § 188(a) (1964). 

30 USC § 184(i) protects the interests of a bana fide 
purchaser from cancellation of his lease interest due 


to a violation of the statute by his predecessor. 


Id., § 209 (coal, oil, gas, oil shale, phosphate, sodiun, 
potassium and sulphur). 


Id., §§207, 209, 212, 283. 
43 CFR §§ 3102.3, 3102.4 (1968) 
30 USC § 209 (1964). 


id. 
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32 


Ja 


34. 


35. 


36% 


37. 


38. 


395 


40. 


41. 


42. 


43%, 


44. 


45. 


46. 


47. 


48. 


Id., §§ 207, 212, 283. 

Public Land Law Review Commission, Legal Study of the 
Nonfuel Mineral Resources of the Public Lands, 851-854 
(1969). 

E.g., 30 USC 262 (Sodium leases). 


Bet ig SLO 212 (phosphate leases), §283 (potassium 
leases). 


E.g., 43 CFR §3326.5-1 (Lake Mead Recreation Area). 


BiG i3: BO USC §§ 212, 262, 283 (phosphate, sodium, 
potassium). 


Footnote 27, supra, 803. 
The Montana Power Co., 72 I.D. 518 (1965). 
E.q.,30 USC §§ 212,262, 283 (1964). 


North Fork Coal Co., Denver 052501 (Aug. 17, 1967); 


United States Steel Corp., Denver 052504 (May 26, 1965). 


American Mining Congress, The Mining Industry and the 
Public Lands, a statement on behalf of the American 


Mining Congress before the Public Land Law Review 
Commission, 35 (1968). 

43 CFR 2023.0-3 (1969) 

30 USC § 186 (1964). 

30 USC § 525 (b) (1964) . 

Id., 526(d). 


ids, '; $187. 


30 CFR §§ 231.12, 231.13 (1968). 
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49. 


50. 


Sl. 


52s 


ahs 


54. 


oh 


56. 


Die 


58. 


59. 


60. 


6l. 


62. 


S37 


Td.) 2g 231 52a; 
Id., 231.32. 


&,g., Bureau of Land Management, Form 3220-1 


(October 1966), Acquired Lands Mineral Lease. 

34 Fed. Reg. 852 (1969), 43 CFR § 23 (1970). 

Id., 854, § 23.4 

Tai, 855, «§ 23 -8{£) 

30 USC §§ 21 et seg. (1964). 

30 USC §§ 601 et seg. (1964). 

Although the statute specifically applies only to claims 
located before July 23, 1955, the prohibition against the 
use of the surface for other than - ning purposes is sub- 
stantially identical to that developed under prior case 
law. See Public Land Law Review Commission, Legal Study 
of Nonfuel Minerals, 997, footnote 3 (1969). 

16 USC §§ 1131 et seg. (1964). 

Totes oe 

Id., “Si 133 '(a)"(3), 


3 CFR § 251.84 (1968). 


Id., § 251.83 (b) (6). 
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CHAPTER VI 


SUSTAINED YIELD UNITS 


The Sustained Yield Unit Act of 1944, 1/ which was passed 
after a number of years of controversy, both in and out of Con- 
gress, was intended, by utilizing concepts of sustained yield 
forestry, to protect and stabilize the economies of localities 
dependent upon production from Federally-owned and administered 
forest lands. .There were two types of sustained yield units 
autiorized - "Federal" units, which included only Federal lands, 
and "cooperative" units, which covered certain private lands as 
well. To date there have been established only one cooperative 
unit and five Federal units. 


It is significant that, although the Forest Service and the 
Bureau of Land Management actively sought the passage of this 
legislation, the present policy of the Department of Agriculture, 
which dates from 1957, is that no additional units of either type 
will be created. The letter of the Acting Secretary, which is 
reprinted in full in the appendix to this chapter, stated that: 


The economic advantages held by a firm which has an 
assured permanent supply of timber which can be pur- . 
chased non-competitively over one which must obtain 
public timber through competitive bidding have in- 
creased many fold since passage of the Act in 1944 
and establishment of the Shelton Unit in 1946. It 
would not be wise under present intense demands to 
establish a few selected preferences for non-competi- 
tive purchase of national forest timber. The Depart- 
ment is therefore terminating consideration of further 
establishment of Ccoperative Sustained Yield Units 

in the foreseeable future. 


While the foregoing passage deals specifically with the 
Cooperative unit, the same argument that the establishment of 
sustained yield units militates against competition appears to 
be the basis for not establishing other Federal units as well. 
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It is clear, of course, that these sustained yield units 
are anticompetitive, and, in fact, that is their principal 
purpose. If the forces of competition are permitted to oper- 
ate without restraint, it is quite possible that substantial 
amounts of timber cut locally will leave the local areas. As 
a result, local mills depending on this timber would be idle. 
Interest in the stumpage in a local area typically comes from 
distant points as well as from local mills. If outside pur- 
chasers in fact remove timber from local areas for milling 
elsewhere, it can result in the closing of existing mill 
capacity. For example, when the Federal Unit was set up at 
Flagstaff, Arizona, it was for the specific purpose of pro- 
tecting the local industry from competition. Under the cir- 
cumstances, it seems that the statutory test which was the 
basis for establishing the unit was probably met. Section 
3 of the Act provides that: 


The Secretary of Agriculture and the Secretary of the 
Interior are further severally authorized, whenever in 
their respective judgments the maintenance of a stable 
community or communities is principally dependent 

upon the sale of timber or other forest products 

from federally owned or administered forest land 

and such maintenance cannot effectively be secured 

by following the usual procedure in selling such 
timber or other forest products, to establish py 
formal declaration for the purpose of maintaining 

the stability of such community a sustained-yield 
unit...and to sell...federally owned or administered 
timber and other forest products from such unit with- 
out competitive bidding at prices not less than their 
appraised values to responsible purchasers within 

such community... 


The dependency of the city of Flagstaff upon Federal timber 
at the time the Federal Unit was established was incontrovert- 
ible, since half the population earned their living from the 
timber industry. The industry, in turn, obtained 98% of its 
supply from the national forests. Whether in fact it was 
necessary for maintaining the existing mills to depart from 
the established practice of competitive sales is a point which 
is necessarily speculative, as it must always be in these 
cases, but it seems likely that without such a departure there 
would have been a substantial disruption of the local economy. 
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In attempting to reach some conclusion as to the useful- 
ness and efticacy of sustained-yield units, it is important to 
consider the terms of the agreements. The Shelton agreement 
runs for 100 years. Most observers seem to agree that any 
future agreements should provide for a shorter term. 


The Shelton agreement provides for an allowable cut of 
one hundred million board feet for the first ten years, the 
cut for subsequent years to be determined according to a 
formula which has generally resulted in ninety million board 
feet from 1957 on. The degree to which the formula is a use- 
ful one can be better judged when cutting shifts to second- 
growth stanas. 


One aspect of this problem whieh must not be overlooked 
is the difficulty of establishing an appraised value for the 
timber to be sold. The letter from the Acting Secretary of 
Agriculture previously quoted states, with respect to the 
Cooperative Unit, that: 


In recent years there have been substantial differences 
between appraised and bid prices on the Olympic Forest 
and the presumption is that if the timber in the Unit 
had been sold competitively similar increases over 
appraised prices would have been obtained. 


The statement that there have been substantial differences 
is not exaggerated: in at least one case the sale price has 
been ten times the appraisal. 


Under the Shelton agreement, the company may purchase 
sawtimber at the appraised value at times specified therein; 
material obtained from salvage or thinning operations are 
offered first to the company, and, if not taken by it, to 
other operators, who will have the privilege of removing it 
over roads within the Unit which are controlled by the company 
or the Forest Service, on terms set. by the Forest Service. 


The appraised value at which timber is to be sold is 
determined by standard appraisal principles currently used 
by the Forest Service. Appraisals will take into consider- 
ation the quality of the timber, will analyze costs and 
prices in the region, and will include an equitable margin 
for profit and risk. 
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On lands that it commits to the agreement, the company 
will not permit grazing or other uses incompatible with the 
growing of merchantable timber, without the approval of the 
Forest Service. Standards for fire protection and slash dis- 
posal on company lands will be equal or supezior to those on 
national forest lands; if there is no agreement between the 
parties, the determination of the Forest Service governs, as 
is generally true in the case of disputes arising under the 
agreement. If insect and disease control measures are deemed 
necessary, the company will modify its logging plans to the 
extent practicable so as to remove infected trees and will, 
if economically feasible, take any necessary additional 
steps to prevent spreading. If natural restocking is 
inadequate, artificial reforestation by the planting of 
nursery stock will be undertaken by the cooperator in 
accordance with Forest Service standards. 


Access roads built by the cooperator shall be avail- 
able for such public use as the Forest Service deems to be 
consistent with local conditions and the purposes of the 
agreement. The road plan will be jointly prepared by the 
cooperator and the Forest Service so as to provide access 
to national forest lands, and in case of disagreement, the 
decision of the Forest Service shall govern. 


From the point of view of protecting the local economy, 
one of the most important provisions is the requirement that 
the cooperator shall maintain at Shelton or McCleary, or 
within a 10-mile radius, sufficient primary manufacturing 
plant capacity to use at least 80% of the forest products 
removed from the lands covered by the agreement, and at 
least that amount shall be processed in these plants each 
year. Development of facilities for the more complete utili- 
zation of these products shall be made so as to keep pace 
with the state of the industry in the region. In providing 
additional major manufacturing facilities for the lands 
covered by the agreement, locations within a 10-mile radius 
will be selected, and no primary plants will be established 
elsewhere. The cooperator will also endeavor, to the extent 
economically feasible, to distribute its operations so as 
not to lower the employment level in Shelton and McCleary. 
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The Forest Service is permitted tc withdraw from the 
coverage of the agreement such national forest lands as are 
needed for other public use, including recreation; the 
cooperator may likewise withdraw lands for a higher use, but 
only with the approval of the Forest Service. It is intended 
that such withdrawals not significantly reduce the level of 
employment in the area. Any additional lands acquired by 
either party within the Unit shali be subject to the terms 
of the agreement. 


lt would seem that the Shelton agreement has operated to 
the satisfaction not only of the immediate parties, but the 
local communities as well, and that the arrangement has been 
the public interest generally. Despite the widespread 
position to the establishment of other proposed cooperative 
units, Shelton has been relatively free from criticism - 
except as pointed out above, that stumpage prices on national 
forest timber in the unit may well be significantly lower 
than if competitive sales had been used. 


By way of advantages, it should be pointed out that the 
communities of Shelton and McCleary appear to have benefited 
substantially, and that a considerable degree of stability 
has in fact been achieved. It would seem that in the 
particular case some action by the Federal government was 
necessary to produce this result, since the Simpson Logging 
Company, which had logged the area for forty years, had 
approximately a ten years' supply of sawtimber remaining at 
the time the Unit was established in 1947. Whether or not 
the communities would have survived on the basis of cutting 
Federal timber now in the cooperative Unit is conjectural, 
but it is possible that these communities would have continued 
to exist solely on the basis of the Federal timber. 


It has been alleged that the severe competition preva- 
lent during the twenties and thirties brought about undesir- 
able forestry practices, such as logging only the high-value 
trees, and avoiding the costs of road construction, erosion 
control, and safety measures for the protection of the residual 
stand. There is some evidence that this is less true now than 
it was in tne past, and that private forestry has improved its 
logging practices. The principal argument which has been 
raised against the establishment cf sustained yield units - 
and it was raised in the hearings on the Shelton Unit, as 
it was raised in the others - is that it stifles competition. 
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Indeed, the testimony taken before the establishment of the 
Shelton unit consists largely of arguments between the various 
groups that wanted the timber. The cooperator pays no tax 

on the public timber he cuts, and has no investment in it, 

and this gives him an advantage in bidding on other timber, 
although some of the sustained-yield agreements prohibit this. 


Those who oppose the establishment of additional sustain- 
ed-yield units go further than merely citing the anti-compet- 
itive effects within the unit. As one authority has expressed 
it, 


The fact that maintaining stability in one area may 
cause instability elsewhere should also be considered 
in assessing the possible benefits of the proposed 


‘sustained yield unit'. It is well known that the 
demand for certain forest products fluctuates 
rather widely. Since these fluctuations must be 


borne by someone, if we promote the ‘'stability' 

of specific communities by protecting them in the 
purchase of federal timber, we may create instability 
in others... In effect, protected communities would 
be exporting their instability elsewhere. 2/ 


Moreover, this artificial stability tends to discourage the 
development of more efficient management techniques. 


If timber cutting policies are pursued on public 
forest lands in order to maintain community 'stability' 
in the narrow sense of the term, we would tend to 
freeze existing patterns of resource allocation. It 
is only through the reallocation of all our resources, 
including timber, however, that we are able to 
increase our productivity and adjust our output to 
changing consumer demand. This process of reallo- 
cation requires the shifting of labor, capital, and 
raw material, and numerous other changes in the 
structure and location of economic activity. 3/ 


= 


This view that improvements have been slow in the sustained- 
yield units is confirmed by the interviews conducted in the 
course of the present study, and is the conclusion reached 
by the contractor performing the PLLRC study on Timber: 
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Agency review of some of the established Federal 
sustained yield units by the Forest Service suggests 
that the protection given the industry within the 
unit has had the effect of reducing the rate of 
adoption of higher utilization practices in process- 
ing and the firms involved have not shown the same 
progress, generally, in achieving efficiericy as 

have those outside such units. 4/ 


In general, it would appear difficult to find an expres- 
sion of support for the establishment of additional units at 
this time. Perhaps the most enthusiastic exponent of the 
existing cooperative sustained yield unit is the cooperator, 
Simpson Timber Company, which has answered an inquiry on 
this point ag follows: 


You are interested in why the use of this statutory 
authority has not been more widespread. It is not 
because of any defect in the statute or in the 
contract, but because establishment of a Cooperative 
Sustained Yield Unit requires a particular set of 
circumstances only rarely encountered; a private 
company owning a large quantity of reforested lands 
adjacent to government-owned forest lands, the 
latter not being extensive enough to be operated 

on a Sustained Yield basis which will adequately 
maintain the communities sought to be preserved 

and benefited. 


It would seem correct to state that the conditions under 
which establishment of a cooperative unit is desirable are 
rarely encountered; nevertheless, whatever the standards 
adopted, community opposition would be likely to be over- 
whelming. As one Forest Service official stated it, the 
establishment of a unit gives a bureaucrat the power to 
decide which firms shall survive and which shall die. 


The policy set forth in the 1957 letter from the Depart- 
ment of Agriculture appears sufficiently firm, and so widely 
supported, that there is no need for any extensive dis- 
cussion of the problems encountered in administering the 
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existing unit. Nevertheless, it may be noted in passing 
that, although relations between the Forest Service and 
Simpson have on the whole been satisfactory, the contractor 
has brought suit in order to obtain a judicial determina- 
tion of the proper procedure for appraising public timber 
within the unit. The Forest Service has taken the position 
that, as provided in the agreement, appraisals are to be 

made in accordance with the standard techniques it custom- 
arily uses outside the unit; Simpson has argued that apprais ls 
should take into consideration the fact that the unit exists. 
Since the matter is sub judice it will not be treated in 
detail, but is merely mentioned as constituting the principal 
point of contention between the parties. 


The principal issue to be considered in connection with 
the cooperative sustained yield unit is whether the statute 
should be repealed, or continued in effect; in either event, 
of course, the existing agreement wculd remain in force. 


Alternative 1: Repeal of the statutory authorization for 
cooperative sustained yield units. The statutory authorization 
for sustained yield units should be repealed because the clear 
effect of establishing such units is to stifle competition 
and to subsidize ineffieient management. While it is highly 
unlikely that additional units will be established, the Congress 
should expresely disavow the policy which led to the enactment 
of the legislation. 


Alternative 2: No action should be taken with respect to 
the existing legislation. There is no useful purpose to be 
served by either amending or repealing the existing legislation. 
It is highly unlikely that any additional units will be 
established, but the somewhat mixed benefits which have already 
been achieved justify the previous exercise of this authority, 
and if circumstances again require its use in order to pre- 
serve the solvency or stability of forest communities this 
course of action should not be foreclosed. 
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APPENDIX 
TO 


CHAPTER VI 


Policy Statement by Department of Agriculture 


Regarding Establishment of Sustained-Yield Units 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
Forest Service 
Washington, D.C. 


LEGISLATION MAY 297 yh 57 
Committee 
Federal Timber Sale Policies 


Hon. James E. Murray 

Chairman, Committee on Interior and 
Insular Affairs 

United States Senate 


Dear Senator Murray: 


This letter is in response to recommendation G-7 in the report 
on Federal Timber Sale Policies of the Subcommittee on the 
Legislative Oversight Function of the Senate Committee on 
Interior and Insular Affairs for a report on the results of 

a review and a recommendation of this Department on Federal 
and Cooperative Sustained Yield Units. 


In respect to Federal Sustained Yield Units, your subcommittee 
specifically requested answers to the following two questions: 


1. What in the experience of the agencies has been 
their actual effect, if any, in practice? 


2. Whether these restrictions serve any useful 
purpose at this time, and if so, in what way? 


Specific accomplishments or developments in each of the 5 
established Federal Units are: 


Vallecitos Federal Unit, Carson National Forest, 
New Mexico. 


Established January 21, 1948; contains 74,000 aeres with 
allowable cut of 3.5 million board feet annually. Estab- 
lishment of this Unit resulted in installaticn of a 
modern sawmill at Vallecitos. The standard of living 


er 
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has been raised in this depressed and overpopulated 
community. Maintenance of restriction on point of 
manufacture is needed to insure continuance of 
needed employment in this community. 


Flagstaff Federal Unit, Coconino National Forest, 
Axvizona. 


Established May 6, 1949, contains 900,000 acres with 
allowable cut of 56.€ million board feet annually. 
Sawmill capacity has been maintained and a small pulp 
mill has been established at Flagstaff. Tnis mill is 
now being enlarged from 20 to around 80 tons per day 
capacity. Chips from the major sawmill at Flagstaff 
will be a substantial raw material source for the 

250 ton per day pulp plant to be constructed at 
Slowflate. Both of these pulp plant developments 
have been facilitated by the assurance of timber 
supply provided by the Flagstaff Federal Sustained 
Yield Unit. Continuance of this Unit will assure 

the availability of raw materials for these two 

pulp mill developmets which for the first time pro- 
vide for utilization in the Southwest of sawmill 
waste and substantial markets for thinnings and other 
non-sawlog uses of ponderosa pine and associated 
species. | 


Gray's Harbor Federal Unit, Ol, pic National Forest, 
Washington, 


Established November 2, 1959; contains 117,000 acres 
with allowable cut of 78 million board feet. Need for 
this timber in Gray's Harbor area is cleazly shown by 
the strenuous competitive bidding in this Unit. Com- 
petition among operators within the Unit has resulted 
in stumpage rates which are comparable to those 
received in areas outside the Unit. Assurance that 
this backlog of 78 million feet will be available for 
local use has undoubtedly helped in encouraging mainten- 
ance and modernization of the established wood-using 
industries in this area. 
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Big Valley Federal Unit, Modoc National Forest, 


California. 


Established January 27, 1950; contains 82,000 acres 
with allowable cut of 8 million board feet. Timbver 
in this Unit has been bid in at appraised prices by 
one operator, while there has been lively competitive 
bidding for comparable timber outside of this Unit. 
The steady flow of timber has helped to maintain the 
principal Big Valley community at about the same 
level as before establishment of the Unit. 


Lakeview Federal Unit, Fremont National Forest, Oregon 


Fstablished October 10, 1950; contains 488,000 acres with 
allowable cut of 53 million board feet. There has been 
virtually no competition within the Unit since establish- 
ment. Since 1950, the lumber industries in the Unit 

have expended about $1,500,000 to improve their manu- 
facturing and remanufacturing facilities. These local 
mills are exceeding minimum man-hour requirements for 
lumber refinement and remanufacture established for 

the Unit. The community has shown sound growth and 
development since establishment of the Unit, although 
developments there are perhaps no more outstanding 

than in some other comparable communities which do 

not have the benefit of a Federal Wnit designation. 


Conditions, problems and results are different for each 
of these Units but may be summarized as follows: 


1. The Units have contributed to the stabilization of 
the communities they were designed to support. There 
are, however, comparable communities which are in 
about as good condition without Federal Units. 


2175 
4—-Hon. James E. Murray~-May 29, 1957 


2. The sawmill at Valiecitos, the small pulpmill 
at Flagstaff and the larger pulpmill planned nearby 
are specific examples of improvements and projected 
improvements of manufacturing facilities based on 
utilization of national forest timber in Unit 
Development on the other Units is about the same as 
in comparable communities without such designation. 


3. The degree of timber utilization within Federal 
Units is substantially the same as on comparable 
national forest areas where no Units have been 
established. 


4, With one outstanding exception (Gray's Harbor), 
there has been virtually no competitive bidding for 
timber within the Federal Units. Stumpage revenues 
realized by the Government have been less than amounts 
realized for comparable timber which has been sold 
without restrictions as to where primary processing 
must be provided. 


The five Federal Units now in existence, widely scattered in 
five different states, were established during the three year 
period 1948 through 1950. No Federal Unitshas been estab- 
lished since 1950. Public hearings were heid since that date 
ort proposed Units in Oregon, Idaho and “Vexas but in each case 
the decision was that the proposal did not justify establish- 
ment of a Unit under the terms of the 1944 act. Proposals 

for hearings on other Federal Units have been denied because 
they did not quality under the terms of the Act. The five 
Federsl Units were established to attain long term objectives. 
They have functioned with varying degrees of effectiveness, 
but have not been in operation long enough to demonstrate their 
full potentialities. Accordingly, the existing Units will 

be continued, subject to pericdic review and reexamination 

co determine for each Unit whether the purposes of the Act 
are being realized. Before any major changes are made in 
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any Federal Unit the community concerned will be given oppor- 
tunity for presentation of views at a public hearing. From 
consideration of results from established Units and experience 
gained in recent hearings and investigations of proposed Units, 
this Department has conciuded that further establishmert of 
Federal Units is inadvisable in the foreseeable future. 


With respect to cooperative sustained yield agreements, the 
only established Cooperative Sustained Yield Unit is for the 
Sheltoz: area in western Washington. It was established in 
December 1946. One other public hearing on a proposal to 
establish a Cooperative Sustained Yield Unit in the Woodlead 
area in California was held in 1947. Widespread objection 
to the proposal, particularly from the local people living 
within the area resulted in a decision by the Forest Service 
not to establish the Unit. 


Proposals for establishment of Cooperative Yield Units have 
proven to be highly controversial. They have generally been 
opposed by the local timber operators other than the potential 
cooperator and by affected communities other than the one 
where the timber from the proposed Unit would be processed. 
Operators who have little, if any, backlog of private timber, 
jncluding even those who might be remotely affected by a pro- 
pos d withdrawal of national forest timber from competitive 
bidding, have been particularly active. in opposing Cooperative 
Units. Most of these objectors have relatively smaller sized 
operations but larger operators who want to purchase national 
forest timber have also expressed strong opposition. Organized 
labor also has opposed Cooperative Units because such Units 
eliminate competitive bidding and tend to limit employment 
oppo tunities in the vicinity of Cooperative Units to a single 
employer. 


For a number of reasons there has been a significant decrease 
in the number of timberland owners who desire to commit their 
lands to this form of cooperative management. In addition, 
the Forest Service estimates that there are now very few 
situations which conceivably might qualify for Cooperative 
Sustained Yield Units under the requirement of the 1944 Act. 
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The economic advantages held by a firm which has an assured 
permanent supply of timber which can be purchased non- 
competitively over one which must obtain public timber 
through competitive bidding have increased many fold since 
passage of the Act in 1944 and establishment of the Shelton 
Unit in 1946. It would not be wise under present intense 
demands to establish a few selected preferences for non- 
competitive purchase of national forest timber. The Depart- 
ment is therefore terminating consideration of further estab- 
lishment of Cooperative Sustained Yield Units in the foresee- 
able future. 


The first ten years of operation of the Shelton Cooperative 
Sustained Yield Unit were completed last December. This Unit 
nas been operated in close conformity to the plan established 
10 years ago. The Cooperative Agreement with the Simyrson 
Logging Company i8 a contractual commitment of the United 
states which runs until the year 2046. The Simpson Logging 
Company has acquired an additional approximately 50,000 acres 
of cutover and second growth timber, which it has committed 
to the Cooperative Agreement. Continuance of this contractual 
arrangement will insure that the more than 200,000 acres of 
the Simpson Company land will be cut under sustained yield 
limitation during the next 90-year period. This assures 
stabilized support for communities of Shelton and McCleary. 
Since the establishment of this Cooperative Sustained Yield 
Unit there has been progressive develcpment of community 
facilities at both Shelton and McCleary, which, for their 
¢1ize and circumstences, can be rated as superior communities. 


It is believed that even the critics of the Shelton Coopera-. 
tive Sustained Yield Agreement would agree that operations 

and development are proceeding ina highly satisfactcry manner 
in respect to conditions in the woods and in the dependent 
communities. The one criticism which has been raised results 
from the fact that in recent years there have been substantial 
differences between appiaised and bid prices on the rest. of 
the Olympic Foresi and the presumption that if the Timber in 
the Unit had been sold competitively similar increases over 
appra'tsed prices would have been obtained. A considerable 
reduction in the difference between bid and advertised 


LST > 


ohio 


7-Hon. James E. Murray-May 29, 1957 


stumpage prices on the Olympic Forest has been obtained during 
the last twelve months and we expect to effect further reduc- 
tion of this difference. it should be borne in mind that 
through the commitment of the cooperator's land for a century 
to this Cooperative Agreement, the Government has been enabled 
to increase the rate of harvest and regrowth on its lands 

over the rates which would otherwise have been possible 

under sound sustained yield management. The only feasib’ - 

way to have obtained such a commitment from the cooperato. 

was for the Government to agree to sell its timber noncom- 
petitively as authorized by ths Act of March 29, 1944. Since 
enactment of the law and establishment of this Unit in 1946, 
competition for national forest timber in western Washington 
has increased in an unprecendented and unforeseen manner. On 
the other hand, incentives to liquidate private timber while 
the good markets and attractive profit opportunities of the 
last decade prevailed also increased substantially. Establish- 
ment of this Cooperative Sustained Yield Unit has and will 
continue to prevent over rapid liquidation or undesirable 
cutting practices in the Shelton area. 


In summary, it has been determined to discontinue, for the 
foreseeable future, further establishment of both Federal and 
Cooperative Sustained Yield Units under the Act. of March 29, 
1944. The contractual rights and obligations of the United 
States in the Cooperative Agreement with the Simpson Lumber 
Company for the Shelton Sustained Yield Unit will be continued. 
The five established Federal Units will be continued for the 
present. The desirability of their further continuance will 
be examined from time to time and not less frequently than at 
five-year intervals. Subsequent decisions on continuance of 
any Federal Unit will be based on investigations and on 
information presented at public hearings. 
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If, in view of the great changes in conditions since 1944, 
the administrative experience gained in the application of 
the Sustained Yield Unit Act as reviewed herein and the lack 
of opportunities or need to establish additional Units, the 
Cornress decides to revoke the authority contained in the Act 
of March 29, 1944, this Department would not object provided 
that provision is made for the continued administration of 
establ-shed Units. ; 


Sincerely yours, 
/3/ True D. Morse 


True D. Morse 
Acting Secretary 
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CHAPTER VI 
FOOTNOTES 
Act of March 29, 1944, 58 Stat. 132, 16 U.S.C. 583. 
Statement of Barney Dowdle, Assistant Professor of Forestry 
and Economics at the University of Washington, USFA 


Hearings, Seattle, Washington, March 10, 1965, 


Ibid. 





Op. Crt a P. 7-7. 
Letter dated. January 20,.:1969, from.€.-Henry .Bacon, 


President, Simpson Timber Co., to the Staff Director, 
PLLRC. 
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CHAPTER WIT 


cISH AND WILDLIFE MANAGEMENT AGREEMENTS 





The Federal Government has entered into a large number 
of cooperative agreements for the purpose of protecting and 
enhancing fish and wildlife resources. Some of these agree- 
ments are between a Federal agency and a state, while others 
are between two or more Federal agencies. 


A substantial number of these agreements cover various 
military installations. The practice of developing manage- 
ment agreements for these areas has become standard only 
over the past fifteen years. Prior thereto, only a few 
bases were the subject of such agreement:s, such as Eglin 
Air Force Base, Florida. Fish and Wildlife management on 
Eglin was specifically authorized by the Act of October 11, 
1949, 63 Stat. 759, which ‘provided: 


Section 1. The Secretary of the Air Force is hereby 
authorized and directed to carry out a program of planning, 
development, maintenance, and Ccordination of wildlife, fish, 
and game conservation and rehabilitation in the Eglin Field 
Reservation in cooperation with the Secretary of the Interior 
through the Fish and Wildlife Service. The Secretary of the 
Air Force is hereby authorized and directed to adopt suitable 
regulations for such conservation and rehabilitation in 
accordance with a general plan agreed upon between the 
Secretary of the Air Force and the Secretary of the Interior, 
including provision for the restocking, propagation, and 
conservation of game and fish in said reservation. Such 
regulations shall provide for the issuance cf hunting and‘ 
fishing permits to individuals and shall require the payment 
of a nominal fee therefor, which fees shall be utilized for 
restocking, propagation, and other related wildlife activities 
in said reservation. Such regulations shall not be incon- 
sistent with, insofar as possible, the law and regulations of 
the State of Florida relating to hunting and fishing. 


mL 


Section 2. That the Secretary of the Air Force is 
hereby authorized and directed to expend a sum equal to 
all sums heretofore or hereafter accumulated by the Air 
Force from money collected through the sale of game per- 
mits in the Eglin Field Reservation prior to and after the 
adoption of the program authorized by this Act for the 
purposes of said program. Proper accounting of funds thus 
expended shall be made at the direction of the Secretary.... 


The problem of fish and wildlife management in military 
reservations was highlighted by the Army's efforts, in 1955, 
to take over approximately 11,000 acres of the Wichita 
Mountains National Wildlife Refuge, which adjoined the 
Fort Sill Military Reservation in Oklahoma. 


Subsequent hearings on the Military Withdrawal Act 1/ 
investigated the situation in some detail and resulted in 
the inclusion in the statute of a provision, now codified 
as 10 U.S.C. 2671(a), under which "the Secretary of Devense 
shall, with respect to each military installation or 
facility under the jurisdiction of any military department 
in a state or Territory: 


1. Require that all hunting, fishing, and trapping 
at that installation or facility be in accordance with the 
fish and game laws of the state or Territory in which it 
is located; 


2. Require that an appropriate license for hunting, 
fishing, or trapping on that installation or facility be 
obtained, except that with respect to members of the Armed 
Forces, such a license may be required only if the state 
or Territory authorizes the issuance of a license to a 
member on active duty for a period of more than thirty 
days at an installation or facility within that state or 
Territory, without regard to residence requirements, and 
upon terms otherwise not less favorable than the terms 
upon which such a license is issued to residents of that 
state or Territory; and 
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3. Develop, subject to safety requirements and 
military security, and in cooperation with the Governor 
(or his designee) of the state or Territory in which the 
installation or facility is located, procedures under 
which designated fish and game or conservation officials 
of that state or Territory may, at such times and under 
such conditions as may be agreed upon, have full access 
to that installation or facility to effect measures for 
the management, conservation, and harvesting of fish and 
game resources.... 


In the next Congress, legislation was enacted which extend- 
ed the authorization for cooperative management agreements, 
previously limited to Eglin, to other military installations.2/ 
In reporting favorably on this legislation, the Senate Committee 
on Interstate and Foreign Commerce made a statement which 
describes the principal features of these agreements: 


Except for wildfowl and other migratory game irds, 
the management and harvest of fish and wildlife on 
military reservations is subject to law and regu- 
lations of the states in which they are located. 
This fact was recognized by Congress in enactment 
of the Engle bill, Public Law 8&-337. 


H.R. 2565, if enacted into law, would serve to extend 
the provisions of the Sikes bill (Public Law 81-345), 
which created a cooperative program at the Eglin Air 
Force Base in Florida. The United States Air Force 

and the Florida Game and Freshwater Fish Commission, 
operating under the provisions of Public Law 81-345, 
have been working together for the development of wild- 
life, the improvement of hunting, and the construction 
of ponds for fishing and picnicking since 1950. Special 
permits are sold to military personnel and to civilian 
sportsmen and the money is put back into the wildlife 
and fish program. The Air Force and the citizens of 
Florida have benefitted greatly from the cooperative 
plan. They find that the program builds good will, 
improves public relations, and furnishes needed 
creational (sic) opportunity. However, the Sikes bill 
(Public Law 81-345) applies only to Eglin Air Force Base. 
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H.R. 2565 would implement the Engle bill (Public Law 
85-337) which had for its purpose the development of 
procedures whereby state fish and game officials were 
given access to military reservations to effect measures 
for the management, conservation, and harvesting of fish 
and game resources. 


H.R. 2565 would provide a program for the cooperative 
use, conservation, and propagation of wildiife, fish, 
and game on military reservations. The Secretary of 
Defense would be authorized to carry out such programs 
in accordance with a plan mutually agreed to by the 
Secretary of the Interior and the appropriate state 
agency of the state in which the reservation is 
located. Such cooperative plan may stipulate rules 
and regulations for hunting and fishing, for the 
issuance of hunting permits, and the collection of 
fees. The fees collected would be utilized for the 
propagation, conservation, and management of fish and 
wildlife, and expended in accordance with the cooperative 
plans agreed to pursuant to this act.... 


The Department of Defense issued a directive under the 
statute 3/ which required that "all military installations 
which contain land and water areas suitable for the conserva- 
tion and management of fish and wildlife" shall execute agree- 
ments with the state and the Department of the Interior for the 
purpose of insuring that the policies set forth in the statute 
are carried out. In August 1956, the Provost Marshal of the 
Air Force was given responsibility for developing a wildlife 
management program within that department, which subsequently 
entered into an agreement with Interior providing for mutual 
assistance in developing a program. Thereafter, the Air Force 
entered into a number of specific agreements, covering various 
installations, with Interior and the several states, and the 
Army and Navy have likewise entered into such agreements. A 
typical agreement, covering the portion of the Fort Benning 
Military Reservation which is located in Alabama is included 
in the appendix. These agreements generally contain, or provide 
for, joint inventory of the fish and wildlife resources; a 
statement of the acreage covered, and a description of the 
quality of the habitat; a statement regarding the extent of 
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public access; an outline of the agreed resource management 
program, including such items as the stocking of fish, weed 
and predator control, population surveys, and the installation 
of improvements with Pitman-Robinson and Dingle-Johnson funds; 
a statement regarding the imposition of fees; and a statement 
as to the applicability of hunting laws. 


On this last point, the Fort Benning agreement contains 
fairly standard language to the effect that "the installation 
Commander is responsible that. all hunting, fishing, and 
trapping is conducted in accordance with state and Federal 
laws governing game, and for further indicated needs for 
protection of any given species as determined by the Wildlife 
Board of the installation." Nevertheless, at some installations, 
because of the fact that range firing or other military 
activities require that hunting be prohibited at certain times, 
provision is made in the agreement for extending the season for 
some compensatory period. 


The Fort Benning agreement provides, again in fairly 
typical language, that "U.S. Bureau of Sport Fisheries and 
Wildlife through its Atlanta Regional Office, subject to con- 
tinued appropriation of funds by Congress and availability of 
suitable hatchery fish, will furnish necessary fish for ponds 
that may be constructed." 


While appropriated funds have thus been used for stocking 
fish, they have not been widely used for stocking game. When 
game is stocked in military reservations, it is, therefore, 
frequently done with the nonappropriated funds of the local 
rod and gun club. The reason for making this distinction is 
that, in general, no limit is provided’ on the number of fishing 
permits issued, whereas hunting must be restricted, and con- 
sequently the use of appropriated funds is not considered 
justified for the purpose of benefitting only this limited pub- 
lic. It would, presumably, be possible to undertake a program 
for the stocking of game with appropriated funds, but in view 
of the limited appropriations now available for the entire 
military fish and wildlife program, such a development is 
unlikely. 
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The Commission's study on fish and wildlife concluded 
that "state game and fish agencies indicate that their relat 
tions with the Federal land managing agencies generally are 
excellent, or at least good...Statecconservation officials 
express more concern over habitat management than with hunt- 
ing and fishing regulations on the public lads. 4/ 


While it seems clear that a substantial amount of work 
has been done within the past 15 years to improve the fish 
and wildlife habitat on military reservations, it is also 
clear that much additional work could be done. The Depart- 
ment of the Navy, for example, has only one trained fish 
and wildlife specialist in its employ, although military 
personnel are occasionally assigned such duties at the 
installation level. Proposals have been made to add four 
trained civilians, but these proposals have not proceeded 
beyond the Bureau of Yards and Docks. While the Navy has 
not, in general, developed a fish and wildlife management 
program as rapidly as the Army and the Air Force, this is to 
some extent due to a difference of legal interpretation as 
to what the statute authorizes. 


As noted above, it has been a fairly standard practice 
that the stocking of game is not accomplished through the 
use of appropriated funds for the reason that this would 
benefit only a limited number of users. The Navy has, in 
fact, taken the position that, as a matter of law, the fish 
and wildlife management program must not utilize appropriated 
funds, but on the fees collected from users. The report of 
the Senate Committee on Interstate and Foreign Commerce on 
the legislation stated that: 


The cost of the program developed on each military 
reservation is to be borne by the beneficiaries 
thereof, the sportsmen, through the sale of game 
and fishing permits...There will be no cost to the 
Federal Government in the administration of this 
bill, since by its terms, expenditures are limited 
to proceeds of permit sales. 5/ 
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Furthermore, in reporting favorably on subsequent legis- 
lation, the same Committee, in describing the fish and wild- 
life management program undertaken under Public Law 86-797, 
stated that: 


The Congress had envisioned that the program would 
be self-sustaining financially since nominal user 

fees for hunting and fishing were authorized to be 
charged. 6/ 


From the foregoing quotations, it seems clear that the Con- 
gress contemplated a self-sustaining program. On the other 
hand, the language of the statute itself does not specifically 
require one: 


The Secretary of Defense is directed to expend such 
funds as may be collected in accordance with the 
cooperative plans agreed to pursuant to this Act, 
such expenditures to be made in furtherance of the 
purpuses of this Act and for no other purpose. 7/ 


Accordingly, it appears that the Departments of the Army 
and Air Force, relying on the absence of any specific pro- 
hibition in the statute, have used appropriated funds in 
furtherance of this program, while the Navy has not; so far 
as is known, however, neither the Army nor the Air Force 
have requested or obtained legal rulings on the point. 


The basic legal situation is as stated above, but there 
are two additional factors which should be mentioned. First, 
the Department of Defense Directive on the subject 8/ merely 
authorizes the military departments such funds as are avail- 
able for the purpose, thus leaving it to each department to 
determine what funds are in fact available. Secondly, Public 
Law 90-465 authorized $500,000 for the program, but the 
authorization was never funded, so that. the legal question 
remains as to what. appropriations are available for the 
purpose; when the Department. of the Navy made arn effort to 
utilize instead the fees collected for hinting and fishing 
permits, it was faced with a legal rulirg generally prohibit- 
ing the use of the fees for this purpose. 9/ 
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Not all installations impose such fees, because of the 
administrative expense involved, and the monies collected are 
not very substantial, but where the Navy has sought to expend 
them for purposes of the fish and wildlife management program, 
the Bureau of the Budget has in recent years insisted upon 
exercising approval authority over such expenditures. 


Under these circumstances, therefore, the enlarged pro- 
gram contemplated by the enactment of Public Law 90-465 
clearly has not been undertaken. The Senate Committee report 
on that legislation discussed, in general terms, the program 
theretofore underway, as well as the one intended, and also 
referred by name to the various military installations at 
which fish and wildlife improvements were needed. A substan- 
tial excerpt from this report is set forth in the appendix. 
There has not been an abundance of professional literature 
on this subject, but the comments made in an article published 
several years ago, wherein the author described the program as 
it existed throughout the military departments, and also as 
it had been put into effect at certain individual installa- 
tions, seem reasonably applicable today. 10/ With regard to 
the increasing dem nd for outdoor recreation at military 
bases, the author states that: 


At Fort Riley, Kansas, approximately 2,000 hunting 
and fishing permits were issued to military personnel 
and their dependents during each of the 4 years, 
1959-1962...In 1960, 851 military personnel fished 
exclusively at civilian facilities outside the 
installation, and 930 additional military personnel 
hunted outside the reservation. These figures show 
that there was more demand for outdoor recreation 
by military personnel than was reflected by the 
number of hunting and fishing permits issued on 

the post, and that many individuals considered 

it necessary to travel away from the installation 
to hunt and fish: 11/ 
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The article does not analyze hunter density, nor does it 
suggest to what extent a more intensive fish and wildlife 
management policy would have increased outdoor recreation 
opportunities, but it does clearly support the conclusion 
that the demand for such opportunities is increasing. 


The article further criticizes the lack of personnel to 
carry out this program, stating, with specific reference to 
Fort Riley, that: 


Lack of personnel has precluded an evaluation of 
tne year-round habitat needs and of investigations 
of the population status of upland game birds and 
mammals, and has resulted in a narrowly based 
habitat-development program. 12/ 


In addition, the article, analyzing the effects of Public 
Law 86-797, stated that the Act: 


Resulted in a somewhat more definite policy regarding 
the management of fish and game on Army lands... 
Unfortunately, the current regulations, like those 

in the past, lack adequate provisions for personnel 
to carry out the cooperative management plans which 
are specifically demanded. 13/ 


Yet another problem arises from the fact that the various 
military installations are differently endowed with fish and 
game resources: 


As a result of Public Law 86-797...installation 
Commanders may issue to military personnel and to 
Civilians special state permits for fishing, 
hunting, and trapping; they may also require the 
payment of a ‘nominal’ fee, such fees to be 

utilized on the installation for the 'protection' 
conservation, and management cf fish and wildlife, 
including habitat improvement and related activities' 
...These special fees may allow a number cf the 
larger Army installations with diversified hunting 
opportunities and gocd fishing facilities (such as 
Fort Sill, Oklahoma; Fort Benning, Georgia; Fort 
Campbell, Kentucky) to finance a large part of their 
wildlife programs. However, many of the smaller 
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installations with limited fish and game resources, 
particularly in the Midwest, find it impossible to 
finance more than token wildlife programs with such 


fees... 14/ 


The article was written prior to the enactment of 
Public Law 90-465, but, as indicated abcvs, tris has rot 
materially affected the situation. 


The author, who had previously served as a Conservation 
and Wildlife Management Officer at Fort Riley, also took 
the position that hunting and fishing were disfavored by 
comparison with other forms of recreation: 


The use of military personnel for the maintenance 

of indoor and outdoor athletic facilities, bowling 
alleys, golf course , theaters, and in special 
services offices to plan and direct the recreational 
and athletic activities of installations, is 
permitted...By failing to provide adequate manpower 
and financing for wildlife management activities, 
the Department of the Army does not recognize hunting 
and fishing as a form of recreation for military 
personnel, and as a result these personnel are 
deprived of potential hunting and fishing opportun- 
ities because of the lack of adequate management 


programs. 15/ 


Finally, the article criticizes the policy of placing 
conservation in an organizationally subordinate position: 


Under the current regulations...individual commanders 
are required to submit cooperative management plans 
for approval and annual reports of progress on 
implementation of these plans to the Chief of Engin- 
eers of the Department of the Army, who is responsible 
for land-management programs on Army lands. These 
plans and reports are prepared as a repairs and 
utilities activity under the supervision of the 

post engineer...The Conservation Liaison Officer 

at the Department of the Army level is reSponsible 
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for coordinating Army wildlife-management programs 
throughout the Natim. This officer is assigned to 
the Personnel Services Division and is concerned 
primarily with morale problems; that part of his 
duties which concern wildlife management are for 

the improvement of morale by providing hunting and 
fishing on the various installations. In this re- 
spect, the recreational values of hunting and fish- 
ing for military personnel do receive some attention. 
However, in view of the fact that only a very small 
part of this officer's duties concern wildlife- 
management programs, and that the Chief of Engineers 
is responsible for any management plans and reports 
of progress, it is clear that wildlife programs are 
considered as land-management efforts, with recre- 
ational values being largely ignored. 16/ 


The foregoing criticism not only points out that wild- 
life management is a subordinate element of construction pro- 
grams, but suggests further that its impetus derives largely 
from the benefits to morale which result from increasing 
hunting and fishing opportunities, so that other wildlife 
benefits are deemphasized. 


Finally, it will be noted that paragraph.4b of the Fort 
Benning agreement included in the appendix provides that: 


Currently, approximately 70,000 persons are 
authorized to hunt and fish on the installations. 
This includes only personnel assigned, retired 
personnel residing in this area, ard their depend- 
ents. At this time, opening the installation to 
persons other than those above is not. considered 
feasible. 


While not all cooperative agreements restrict hunting in 
this manner, the provision quoted above is by no means unique. 


Alternative 1. Fish and wildlife management. programs on 
military reservations should be finanszed with appropriated funds 
to supplement such monies ag may be collected through the 
imposition of fees for hunting and fisbing. 


belt AU So 


Advantages 


The management of fish and wildlife programs on 
military reservations clearly suffersfrom inadequate fund- 
ing. Although some bases have active programs, there are 
others where additional personnel and physical improvements 
would materially enhance the existing resources. Although 
there is substantial evidence that Congress originally 
intended that the program operating under Public Law 86-797 
be self-sustaining, it is clear from the legislative history 
of Public Law 90-465 that Congress later concluded aself- 
sustaining program was impracticable. 


Disadvantages 


The legislative history of Public Law 86-797 makes it 
clear that Congress intended the program to be self-sustaining. 
The beneficiaries of such a program are limited in number, 
particularly in the case of hunters, and it is not desirable 
to use public funds to benefit such a limited group. 


la. Congress should fund the $500,000 authorization 
contained in Public Law 90-465. 


lb. Public Law 86-797 should be amended to state 
specifically that appropriated funds are available to carry 
out the purposes of the statute. 


tes An authoritative legal opinion should be obtained 
as to the availability of appropriated funds for the purpose 
of carrying out programs under Public Law 86-797. 





ld. The Department of Defense directive should 
specifically provide what appropriated funds may be used 
under Public Law 86-797. 


Alternative 2. Fish and wildlife management programs on 
military installations should be upgraded in terms of the 
number of personnel assigned to such programs; in the case of 
large installations, where the resource is substantial, a 
full-time specialist should be assigned to this activity. 
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Advantages 


For the most part, those personnel assigned to fish 
and wildlife management activities on military installations 
are assigned only on a part-time basis. In order to im- 
prove the program, and even in order to obtain the addition- 
al information necessary to determine what types of improve- 
ment should be made, more man-hours must be devoted to it. 


Disadvantages 


While it is clear that devoting additional man-hours to 
the fish and wildlife management program snould result in 
some improvements, nevertheless, in view of the fact that 
the program is only one of many designed to produce benefits 
for the morale of military personnel, it should not be 
upgraded. 


Alternative 3. The Commission should go on record as 
stating that, in general, where all or part of a military 
installation is open to hunting or fishing, non-Government 
connected personnel should be accorded the same rights to 
engage in such activities as persons assigned to the install- 
ation. 


Advantages 


By the enactment of section 4(1) of Public Law 85-337 
(10 U.S.C. 2671), the Congress intended to eliminate certain 
types of discrimination by states which favored resident 
hunters or fishermen cover military personnel. This anti- 
discriminatory legislation makes it particularly inappro- 
priate for the military to discriminate against residents. 


Disadvantages 
Restriction of hunting and fishing on a military in- 


stallation to Government personnel is justified because it 
facilitates the enforcement of security measures. 
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APPENDIX 
TO 


CHAPTER VII 


A. Legal Opinion of the Department of the Navy 
Regarding Availability of Funds for Fish and 
Wildlife Management Projects. 


Im Cooperative Plan for the Conservation and 
Development of Fish and Wildlife on Fort Benning 
Military Reservation, Alabama. 


Cae Excerpt from Senate Report 1458, 90th Congress, 


on Extension of Authorization for Fish and 
Wildlife Management Program on Military Reservations. 
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A. Legal Opinion of the Department of the Navy Regarding 
Availability cof Funds for Fish and Wildlife Management 
Projects. 


COPY 24C/WHS/b sg 
27 January 1965 


MEMORANDUM FOR MR. STEAD 
(Code 61.121 


Subj: Financing of Fish and Wildlife Programs under P.L.86-797 


Ref: te(a) (PsL. 86-797),).74 Stat.71052,;) 16 .USC:.670a 
(b) DOD Directive 5500.5 of 26 Feb 62, "Natural » 
Resources~-Management and Harvesting of Fish 
and Wildlife” 
(c) See Nav Instruction 11015.7a of 30 June 64, "Natural 
Resources--Management and Harvesting of Fish and 
Wildlife” 


ii Public Law 86-797 authorizes programs of wildlife, fish, 
and game conservation and rehabilitation under cooperative 
plans with the Secretary of the Interior and State agencies, 
which may provide for special State hunting @d fishing 
permits at a nominal fee with the monies used to carry out 
the plans. You inquire whether appropriated funds may be 
obtained and used to prowide additional funds for these pro- 
grams. Counsel conclude that they may rot: be so obtained and 
used. 


2. Public Law 86-797 authorizes the Secretary of Defense to 
carry out the program, to collect the fees for the special 
permits, and to expend the funds so collected upon the pro- 
gram, without covering them into the Treasury. Thus, the 
statutory language appears to contemplate a self~financing 
program. This self-financing character of the program is 
made quite clear in the legislative history. Senate Report 
No. 1492, 27 May 1960, to accompany H.R. 2565 (1960 U.S. 

Code Congressional and Administratiive News p. 3833) stated: 
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COST OF THE LEGISLATION 


"The cost of the program development on each military 
reservation is to be borne by the beneficiaries thereof, 
the sportsmen, through the sale of game and fishing 
permits. The representatives of the various conserva- 
tion associations endorsed its aim and expressed the 
view that it would be effective in achieving its 
purpose. 


"There will be no cost to the Federal Government in 
the administration of this bill, since by its terms 
expenditures are limited to proceeds of permit sales." 


In view of the statutory authorization for a self-financing 
program and this most clear and explicit legislative purpose, 
Counsel conclude that programs under P.L. 86-797 must be 
self-financing and that appropriations would not be authorized 
or likely to be approved by Congress for the same programs. 


oe This advice does not preclude use of appropriated funds 
for other station projects which may have conservation bene- 
fits. Thus, military authorizations and appropriations, 
minor construction, and operations funds may be used for 
dams, fire breaks and roads, and other works for which there 
is a need and which are permissible under other authority 
even though these expenditures benefit the programs under 
P.L. 86-797. 


/s/ W. H. Speck 


W. H. SPECK 
Associate Counsel 
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B. COOPERATIVE PLAN 


FOR THE CONSERVATION AND DEVELOPMENT OF FISH AND WILDLIFE 


ON FORT BENNING MILITARY RESERVATION, ALABAMA, 


1. In accordance with the authori*y contained in Title 
10, US Code, Section 2671, approved 28 February 1958, and in 
Public Law 86-797, approved 15 September 1960, the Department 
of Defense, The Department of the Interior, and the State of 
Alabama, through their duly designated representatives whose 
signatures appear below, approved the following cooperative 
plan for the protection, development, and management of fish 
and wildlife on the Fort Benning Military Reservation. 


2. There has been jointly completed by the representa- 
tives of the three above named participating agencies, a 
general inventory review of fish and wildlife resources 
presently existing on the Alabama portion of the Fort Benning 
Military Reservation. This inventory reveals that: 


a. Approximately 12,000 acres are suitable habitat 
for wildlife. 


b. The principal species are deer, quail, turkey, 
rabbit, and squirrel. 


@. Condition of the range is gererally gcod. 
d. Populations: 
(1) Deer - Approximately 1 per 30 acres. 
(2) Quail - 1 covey per 20 acres. 
(3) Turkey - Undetermined. 
(4) Squirrel - Sufficient. 


(5) Rabbit - Sufficient. 


on aE A 


e. Waters of the reservation consist principally 
of the Chattahoochee River and the Uchee Creek, and numerous 
beaver ponds along the tributaries of the Chattahoochee 
River and the Uchee Creek. 


f. Principal species of fish: Largemouth bass, 
catfish, blue gill, bream, and other sunfish. 


g. A coordinated forest-wildlife plan is currently 
in effect. Recommendations brought forth by a survey con- 
ducted by personnel of the US Forest Service and the US 
Bureau of Fisheries and Wildlife, completed in the spring 
of 1961, is being followed. The recommended 3-5 year burn- 
ing interval and the establishment of wildlife openings 
have proven extremely beneficial. Approximately 900 bi- 
color lespedeza strips have been planted and are being 
maintained. Considerable native game iS now available and 
with the improvement of habitat, as is currently being 
accomplished, a restocking program is not considered necessary. 


h. Public access to this land and water is denied 
with the exception of fishing the waters of the Chattahoochee 
River. 


3. To further develop and manage the fish and wildlife 
resources on the installation, the three participating 
parties agree as follows: 


a. To develop and continue to improve the habitat 
to secure optimum conditions commensurate with the primary 
mission of the installation as stated in paragraph 4 below. 
This habitat management will include a program in which the 
participating fish and wildlife agencies will furnish 
technical assistance and the installation will furnish 
necessary material and labor. 


b. The restocking of fish is continually necessary 
on the installation. 


(1) US Bureau of Sport Fisheries and Wildlife 
through its Atlanta Regional Office, subject to continued 
appropriation of funds by Congress and availability of suit- 
able hatchery fish, will furnish necessary fish for ponds 
that may be constructed. 
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c. That the US Bureau of Sport Fisheries and Wild- 
life in cooperation with the Alabama Department cf Conserva- 
tion within the limits of available funds and personnel will: 


(1) Aid in the implementation of long range 
fish and wildlife developments and management p:togram. 
This will include but not be limited tes: 


(a) Program Development (Fish and Game). 
(b) Population Surveys (Fish and Game). 
(c) Weed Control (Fish Management). 


(d) Installation participation in services 
and materials made available under Pitman-Robinson and Dingle- 
Johnson funds. 


(e) Give technical advice and assistance 
in predator and rodent control on the installation. 


d. That the Installation Commander is xresponsible 
that all hunting, fishing, and trapping is ccnducted in accord- 
ance with state and federal laws governing same, and for 
further indicated needs for protection of any given species 
as determined by the Wildlife Board of the installation. 


e. That the Installation Commander has sole juris- 
diction to enforce applicable state and federal laws. 


f. Officiais of the Alabama Department. of Conserva- 
tion and the United States Bureau of Sport Fisheries and Wild- 
life who need access to the installation in connection with 
this program shall, upon coordination with the Provost 
Marshal of the installation, be issued an identification 
card, DD Form 1221, and be granted such access. 


4. This cooperative agreement recognizes the primary 
mission of this installation to be* conduct of the -mrlitary 
requirements. 


a. The Alabama portion of the installation comprises 
approximately 12,000 acres. Due to the intense military 
utilization, rarely are more than a thousand acres open for 
hunting. This, of course, varies from day to day; however, 

a survey indicates that the acres available for hunting have 
reached and on many occasions surpassed normal safe hunter 
density. 


b. Currently, approximately 70,000 persons are 
authorized to hunt and fish on the installation. This 
includes only personnel assigned, retired personnel resid- 
ing in this area, and their dependents. At t is time, 
opening the installation to persons other than those above 
is not considered feasible. Fishing on the backwaters 
created by the Walter F. George Dam, within the boundaries 
of the Fort Benning Reservation, is to be determined by a 
separate agreement at a later date. 


5. Licenses and fees for hunting, fishing, and trapping 
shall be required in accordance with state and federal laws 
and Army Regulations. No special fee shall be required by 
the installation. Funds and equipment for the implementation 
of the Fish and Wildlife plan will be derived from: 


a. Coordinated forestry-wildlife planning. 
b. Contributim from the Fish and Game Association. 


ec. Utilization of appropriated funds equipment when 
available. 


d. Coordinated planning with ACof S G3 (Plans, 
Training, and Operations), USAIC, for troop training projects 
beneficial to the Fish and Wildlife Program. 


6. This cooperative plan will be in full force and 
effect upon its adoption, which adoption will be indicated by 
signature below of duly authorized representatives of the 3 
agencies first above named; and will remain in full force 
and effect as permitted by the cited authorities under which 
it is entered and habitat is available on the installation. 
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This agreement may be amended or revised by agreement between 
the parties hereto. Any proposed amendment of this plan may 
originate with any one of the participating agencies. 


Date: 31 January 1963 
Commanding General, Fort Benning 


Military Reservation, Alabama, 
Department of Defense 


Feb... 7,:_ 1963 
Regional Director, Bureau of Sport 


Fisheries and Wildlife, Department. 
of the Interior 


21 January 1963 
Director of Conservation, State 


of Alabama 
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Gi Excerpt from Senate Report 1458, 90th Congress, 
on Extension of Authorization for Fish and Wildlife 
Management, Program on Military Reservations. 


In 1949 the Congress enacted Public Law 18-345, to 
authorize the Secretary of the Air Force in cooperation 
with the Secretary of the Interior to carry out a program 
of planning and developing wildlife, fish and conservation, 
and rehabilitation in the Eglin Field Reservation in the 
State of Florida. 


Based on the experience obtained from this highly 
successful program, the Congress in 1960 enacted Public 
Law 86-797, which made possible the extension of this pro- 
gram to all military reservations throughout the United 
States. The Congress had envisioned that the program would 
be self-sustaining financially since nominal user fees for 
hunting and fishing were authorized to be charged. The 
proceeds from such sales have been averaging approximately 
$150,000 per year, an amount which has proven to be gross- 
ly inadequate to meet the needs of a great majority of the 
reservations. 


Outdoor recreation on these reservations is open to 
the general public. In 1967 more than 1 million man-days 
of fishing were enjoyed where fishery and management pro- 
grams are in effect. Similarly, much satisfaction has 
been realized from hunting in those areas where wildlife 
habitat have been managed. 


In his 1965 message to the Congress on natural beauty, 
the President indicated that much of the 28 million acres 
of land presently held by armed services is an important 
part of the public estate. The potential of this land 
must be recognized through the fullest application of 
multiple uses. In his remarks, the President asked the 
Secretaries of Defense, Agriculture, and the Interior to 
look at military establishments to see how the lands in- 
volved could be used for recreation and natural beauty down 
through the years. In response to this directive, a study 
was initiated to review the land holdings of the Department 
of Defense. More than 400 properties have been evaluated. 
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As of May 1967, 23 conservation land-use reports had been 
completed and 16 more were under preparation. Onze com- 
pleted, the reports are furnished to the Secretary of Defense 
for his interest and guidance. 


The Department of the Interior states that personnel 
of the Bureau of Sport Fisheries and Wildlife made about 180 
visits to approximately 160 installations in 1966 to inventory 
fishery resources and to plan and guide management programs. 
This assistance was continued at approximately the same level 
during 1967. Indications are that, because cf budget re- 
strictions, less areas will be visited this year. 


The Bureau of Sport Fisheries and Wildiife is now pro- 
viding about 2 man-years of effort in fishery management 
assistance and, at most, 1 man-year of wildlife managemer t: 
assistance. The Bureau views this assistance inadequate, 
as in most instances this amounts to about one annual visit 
to each installation served. The Bureau believes about 
three visits annually are needed to supervise more closely 
the work to be carried out. 


Further, the Bureau has estimated that funds and man- 
power needed to serve 207 installations now seeking fishery 
assistance would require at least 16 additional fishery 
biologists at a cost of about $320,000 annually. Assist- 
ance in wildlife enhancement at 250 Defense installaticns 
would require 14 additional biologists at a cost of some 
$280,000. The Bureau has estimated that with this additicn- 
al assistance, man-days of fishing can be increased from 
about 1 million to more than 3 million and that hunting 
opportunities can be increased proportionately. 


Additionally, there is an urgent need for wildlife 
biologists to devise management techniques for the control 
of birds in the vicinity of individual airports. Bixd- 
aircraft strikes involved 839 Air Force planes during 1966, 
and a loss of $10.5 million. An Air Force pilot was killed 
by a bird strike in 1967. Some 73 jet engines required over--: 
hauling or replacement. Manipulation of the habitat under 
the guidance of wildlife biologists is essential to mini- 
mize the likelihood of bird-aircraft strikes in the future. 


-163- 


Requests from military installations for wildlife and 
fishery assistance far exceeded the number of personnel 
available in the Department of the Interior for such service. 
Because of this, many opportunities for hunting, fishing and 
other public outdoor recreation needed by military personnel 
and the general public are being bypassed. In order to 
satisfy these needs - including those of conservation - 
additional personnel and funds will be required by the 
Department of the Interior. Your committee feels that 
H.R. 11026 would provide the necessary funds with which 
to obtain this valuable assistance. 


MILITARY INSTALLATIONS SUBMITTED BY THE DEPARTMENT 
OF DEFENSE WHERE FUNDS ARE URGENTLY NEEDED OR 
ADDITIONAL FUNDS CAN BE EFFECTIVELY USED FOR FISH 
AND WILDLIFE CONSERVATION PROGRAMS 


INSTALLATIONS WHERE FUNDS ARE URGENTLY NEEDED 


Army 

Alabama Redstone Arsenal; Fort Rucker. 

Arizona Fort Huachuca; Navajo Army Depot. 

Arkansas Fort Chaffee; Pine Bluff Arsenal 

California Hunter Liggett Military Reservation; 
Camp Roberts 

Colorado Fort Carson; Rocky Mountain Arsenal 

Georgia Fort Stewart 

Illinois Joliet Army Ammunition Plant; Savanna 
Army Depot 

Indiana Camp Atterbury; Indiana Army 
Ammunition Plant; Jefferson Proving 
Ground. 

Towa Iowa Army Ammunition Plant 

Kansas Kansas Army Ammunition Plant; Fort 
Riley 

Kentucky Lexington-Blue Grass Army Depot. 

Maryland Aberdeen Proving Ground; Edgewood 
Arsenal; Fort Richie. 

Nebraska Cornhusker Army Ammunition Plant 
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New Jersey Picatinny Arsenal. 


New Mexico White Sands Missile Range; Fort 
Wingate Army Depot. 

New York Seneca Army Depot. 

North Carolina Fort Bragg. 

Ohio Ravenna Army Ammuniticn Plant. 

Oklahoma Bord 51.08, 

Pennsylvania Letterkenny Army Depot. 

Tennessee Holston Army Ammunition Plant; 
Milan Army Ammunition Plant 

Texas’ Fort Hood; Longhorn Army Ammunition 
Plant; Red River Army Depot. 

Utah Dugway Proving Ground. 

Virginia Camp A. P. Hill; Camp Pickett. 

Washington Yakima Firing Center. 


Air Force 


Alaska Eilson AFB. 

Arkansas Little Rock AFB. 
California Beale AFB; Vandenberg AFB. 
Colorado U.S. Air Force Academy. 
Florida MacDill AFB; Tyndall AFB. 
Kansas McConnell AFB. 

Louisiana Barksdale AFB. 
Massachusetts Otis AFB; Westover AFB. 
Michigan Selfridge AFB. 

New Hampshire Pease AFB; atellite Tracking Station. 
New York Stewart AFB. 

Ohio Wright Patterson AFB. 
South Carolina Shaw AFB. 

Washington McChord AFB. 


Marine Corps 


South Carolina MCRD, Parris Island. 
Georgia MCSC, Albany. 
North Carolina MCB, Camp Lejeune; MCAS, Cherry Point; 


MCAF, New River. 


Virginia MCB, Quantico. 
California MCB, Camp Pendleton. 
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South Carolina 
Georgia 
Florida 


Mississippi 
Tennessee 
Oklahoma 
Virginia 


Maryland 
Indiana 
California 


Washington 


Navy 


NWS, Charleston. 

NAS, Glynco. 

NAS, Jacksonville; NAS, Cecil Field; 
NFD, Jacksonville, NAVSTA, Mayport. 
NAAS, Meridian. 

NAS, Memphis. 

NAD, McAlester. 

NWS, Yorktown; NSC, Cheatham Annex, 
Williamsburg; NAVAMPHIBB, Little 
Creek; NWL, Dahlgren; Camp Perry, 
Williamsburg. } 

NAS, Patuxent River. 

NAD, Crane. 

NAS; Miramar; NWC, China Lake; NAS, 
Lemoore; NAVOCOMSTA, Stockton; NWS, 
Concord; NAD, Hawthorne. 

NAS, Whidbey Island; NBS, Jim Creek, 
Oso; NAD, Bangor. 


INSTALLATIONS WHERE ADDITIONAL FUNDS CAN BE 


Alabama 


Georgia 
Kentucky 
Texas 


Alabama 
Alaska 


Arizona 
California 


USED EFFECTIVELY 


Army 


Alabama Army Ammunition Plant; 
Anniston Army Depot. 

Fort Benning. 

Fort Campbell. 

Fort Bliss; Camp Bullis. 


LEGISLATIVE HISTORY 


Air Force 


Gunter AFB; Maxwell AFB. 

Campion AFB; Clear AFB; Elmendorf 
AFB; Fire Island AFB; Tantalina AFB. 
Luke AFB. 

Edwards AFB; Hamilton AFB; Mather 
AFB; McClellan AFB. 
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Florida 


Georgia 

Maine 
Maryland 
Massachusetts 
Nebraska 
Nevada 

New York 
North Carolina 
North Dakota 
Ohio 

Oregon 

South Carolina 
Tennessee 
Texas 

Utah 

Virginia 
Wyoming 


Florida 
Texas 
Louisiana 
New York 
New Jersey 
Virginia 
California 
Nevada 


Alaska 
Washington 


South Carolina 


Eglin AFB; Homestead AFB; McCoy AFB; 


Orlando AFB; Patrick AFB. 


Dobbins AFB; Moody AFB; Robins AFB. 


Loring AFB. 
Andrews AFB. 
Hanscom AFB. 
Offutt AFB. 
Nellis AFB. 
Griffiss. 

Seymour Johnson AFB. 
Minot AFB. 
Youngstown 

Adair AFS. 

Myrtle Beach AFB. 


Sewart AFB; Arnold AFS. 
Matagorda Island; Laughlin AFB. 


Hill AFB. 
Langley AFB. 
F. E. Warren AFB. 


Navy 


NAS, Pensacola. 

NAAS, Kingsville. 
NAS, New Orleans. 
NWIRP, Calverton. 
NAD, Earle. 

NRS. Northwest. 

PMR, Point Mugu; NAF, 
Post Graduate School, 
naas, fallon. 

NAVSTA, Kodiak. 

Navy Torpedo Station, 


Marine Corps 


MCS, Beaufort. 
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El Centro, 
Monterey. 


Keyport. 
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FOOTNOTES 


ANE Act of February 28, 1958, 72 Stat. 27, 29. 
fhe Act of September 15, 1960, 74 Stat. 1052, P.L. 86-797. 


3% Department of Defense Directive 5500.5, dated Febru- 
ary 16, 1962, as amended. 


4° Op. cit., p. 286. 


os U.S. Congressional Code and Administrative News, 
56th Cong., 2d Sess., p. 3834. 


og U.S. Congressional Code and Administrative News, 
90th Cong., 2d Sess., p. 3153. 


yi Séc..-3,.2.U.. 86-797. 
8. Cited supra, note 3. 


9. This statement is qualified because of the fact that 
the Navy's legal opinion concludes with a proviso 
that "this advice does not preclude use of appropri- 
ated funds for other station projects which may have 
conservation benefits. Thus, military authorizations 
and appropriations, minor construction, and opera- 
tions funds may be used for dams, fire breaks, roads, 
and other works for which there is a need and which 
are permissible under authority even though these 
expenditures benefit the programs under Public Law 
86-797''. The full text of the Navy's opinion is set 
forth in the appendix. 


10. G. Blair Joslyn, Wildlife Management on Military 
Installations - A Critique of Army Policy, The Journal 
of Wildlife Management, Vol. 29, p. 215, January 1965. 


Tl... POp cit. pies: 
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CHAPTER VIII 


FISH AND WILDLIFE COORDINATION ACT 


Included in the appendix is the memorandum of understand- 
ing between the Secretary of the Army and the Secretary of the 
Interior dated July 13, 1967, which sets forth the obligations 
and responsibilities of the respective parties in connection 
with the prevention of water pollution and the conservation of 
natural resources. The agreement cites the responsibilities 
of the Secretary of the Army under the Act of March 3, 1899,4 
relating to the control of dredging, filling, and excavation 
in navigable waters, as well as the control of refuse in such 
waters, and the various responsibilities of the Secretary of 
the Interior under the Federal Water Pollution Control Act, as 
amended,2/ the Fish and Wildlife Coordination Act, as amended, 
and the Fish and Wildlife Act of 1956, as amended4/ . 


The agreement provides for full coordination and coopera- 
tion between the respective departments, specifically in con- 
nection with "fish and wildlife, recreation, and pollution 
problems associated with dredging, filling, and excavation op- 
erations to be conducted under permits issued under the 1899 
Act in the navigable waters of the United States..." The 
agreement directs that: 


The Secretary of the Army wili seek the advice and 
counsel of the Secretary of the Interior on diffi- 
cult cases. If the Secretary of the Interior ad- 
vises that proposed operations will unreasonably 
impair natural resources or the related environ- 
ment, including the fish and wildlife and recre- 
ational values thereof, or will reduce the quality 
of such waters in violation of applicable water 
quality standards, the Secretary of the Army in 
acting on the request for a permit will carefully 
evaluate the advantages and benefits of the op- 
erations in relation to the resultant loss or dam- 
age, including all data presented by the Secretary 
of the Interior, and will either deny the permit or 
include such conditions in the permit as he deter- 
mines to be in the public interest, including pro- 
visions that will assure compliance with water qual- 
ity standards established in accordance with law. 
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The remainder of the agreement sets out specific procedures 
designed to put this policy into effect. including a provision 
for hearings. 


In general, this agreement has operated satisfactorily to 
both departments, with the Department of the Army including 
such provisions in its permits as the Department of the Interior 
has recommended. However, in the recent case of Zabel v. Tabb, 
commonly known as the Boca Ciega case, it has been held that 
the Secretary of the Army has no authority under the Fish and 
Wildlife Coordination Act to deny a permit on the basis of the 
views stated by the Secretary of the Interior as to the impact 
of a proposed improvement on the fish and wildlife resources 
in navigable waters.. The opinion of the District Court is 
set forth in its entirety in the appendix. 


The opinion cites the views of the District Engineer that 
"The proposed work would have no material adverse effect on 
navigation," but that "The evidence presented by the U. S. Fish 
and Wildlife Service in correspondence and at the public hear- 
ing, together with evidence presented by numerous other persons 
at the hearing, clearly indicates that the work would have a 
distinctly harmful effect on the fish and wildlife resources 
in Boca Ciega Bay." Subsequently, as stated in the opinion of 
the Court, the Secretary of the Army, in denying the appli- 
cation, found that issuance of the permit "Would result ina 
distinctly harmful effect on the fish and wildlife resources 
in Boca Ciega Bay" and "Would be inconsistent with the purposes 
of the Fish and Wildlife Coordination Act..." 


The Court quoted from the Rivers and Harbors Act, and con- 
cluded that it "Clearly...vests discretionary authority to deny 
a permit...upon adequate findings supported by substantial evi- 
dence that work would obstruct the navigable capacity of any 
such waters. "8/ It then construed the provision in the Fish 
and Wildlife Coordination Act under which whenever improve- 
ments in navigable waters were proposed, 


by any department or agency of the United States, 

or any public or private agency under Federal per- 
mit or license. such department or agency first 

shall consult with the United States Fish and 
Wildlife Service, Department of the Interior, and 
with the head of the agency exercising administration 
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over the wildlife resources of the particular state 
wherein the impoundment, diversion, or other con- 
trol facility is to be constructed, with a view to 
the conservation of wildlife resources by prevent- 
ing loss of and damage to such resources as well 

as providing for the development and improvement 
thereof in connection with such water resources 
development. 16 U. S. C. 662(a) 


The Court also examined the succeeding provision of the 
Fish and Wildlife Coordination Act, whose purpose was to assist 
in carrying out the one just quoted: 


In furtherance of such purposes, the reports and 
recommendations of the Secretary of the Interior 
on the wildlife aspects of such projects, and 

any report of the head of the State agency exer- 
cising administration over the wildlife resources 
of the State, based on surveys and investigations 
conducted by the United States Fish and Wildlife 
Service and such State agency for the purpose of 
determining the possible damage to wildlife re- 
sources and for the purpose of determining means 
and measures that should be adopted to prevent 

the loss of or damage to such wildlife resources, 
as well as to provide concurrently for the develop- 
ment and improvement of such resources, shall be 
made an integral part of any report prepared or 
submitted by any agency of the Federal Government 
responsibie for engineering surveys and construc- 
tion of such projects when such reports are presented 
to the Congress or to any agency or person having 
the authority or the power by administrative action 
or otherwise, (1) to authorize the construction of 
water resource development projects or (2) to 
approve a report on the modification or supple- 
mentation of plans for previously authorized pro- 
jects... The reporting officers in project reports 
of the Federal agencies shall give full consider- 
ation to the report and recommendat.ions of the 
Secretary of the Interior and to any report of the 
State agency on the wildlife aspects of such 
projects, and the project. plan shall include such 
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justifiable means and measures for wildlife purposes 
as the reporting agency finds should be adopted to 
obtain maximum overall project benefits .+ 


The Court held that these provisions required the Federal 
department or agency to "consult" with Federal and State con- 
servation agencies (in the present case the Florida Board of 
County Commissioners of Pinellas County had also opposed 
issuance of the permit) and that they further required the 
views of these conservation agencies to be included in reports 
submitted to the Congress. 


The Court then referred to an argument raised by the Fed- 
eral Government based on language contained in the Senate 
report on the 1958 amendments to the Fish and Wildlife 
Coordination Act: 


The legislation would be a permissive law so far 

as it concerns relationship between water project 
construction agencies and fish and wildlife con- 
servation agencies. The latter would not be given 
any part of the water resources development program.8 


The Court stated that Federal Government, relying upon 
the quoted language, "argued that while there is no veto power 
in the Fish & Wildlife Service that the Corps of Engineers 
may, in the exercise of its discretion, determine that fish 
and wildlife consideration (sic) are so important as to deny 
an application on a basis of unreasonableness or to protect 
‘the public interest'.... It is interesting to note that under 
defendant's theory, the agency having ‘veto power' is not the 
one having the expertise in conservation matters but is the 
agency having specific authority under other legislation to 
undertake or approve water projects, who defendants suggest are 
enjoined to ‘consult with' and ‘give full consideration to' the 
reports of the conservation agencies."2 


Accordingly, the Court granted summary judgment for the 
plaintiffs, and directed the District Engineer and the Secretary 
of the Army "to issue a permit. from the Department of the Army 
in accordance with the application of plaintiffs." 


The state of the law cannot, of course, be definitively 
analyzed until the cited case has been finally decided on appeal. 
However, it nevertheless appears useful to establish a position 
as to what the proper relation should be between the construc- 
tion agency and the conservation agency. 
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Alternative I. The construction authority should be 
required to consult with the cognizant conservation agencies 
(Federal and state) and should have authority to proceed after 
taking their views into full consideration and incorporating 
in any permits it issues such terms and conditions as it deems 
will adequately protect the environment. 


Alternative II. The construction authority should have 
authority to proceed, after effecting consultation and taking 
appropriate action in Alternative I, but it should also have 
explicit authority to deny a permit where it determines that 
it is impossible to include terms and conditions which will 
adequately protect the environment. 


Alternative III. The Department of the Interior should 
have authority to prevent the issuance of a permit where it 
advises the construction agency that, in its view, it is im- 
possible to devise terms and conditions which will adequately 
protect the environment, or where the construction agency fails 
to include such terms and conditions as the Department of the 
Interior considers to be necessary. 


Alternative IV. A statutory provision should be enacted 
specifically authorizing the President to overrule the denial 
of a permit. 


Alternative V. A statutory provision should be enacted 


under which the denial of a permit would be reported to the 
cognizant congressional committees. 
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APPENDIX 
ue) 
CHAPTER VIII 
A. Memorandum of understanding between the Secretary of the 
Interior and the Secretary of the Army. 


B:. Decision of U.S. District Court.’ in Zabel v. Tabb. 
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AS MEMORANDUM OF UNDERSTANDING 
BETWEEN 
THE SECRETARY OF THE INTERIOR 
AND 
THE SECRETARY OF THE ARMY 


In recognition of the responsibilities of the Secretary of the 
Army under sections 10 and 13 of the Act of March 3, 1899 

(33.05 *S. -C. “403%and=407)* relating: ‘to. ‘the’.control- of dredging, 
filling, and excavation in the navigable waters of the United 
States, and the control of refuse in such waters, and the inter- 
relationship of those responsibilities with the responsibilities 
of the Secretary of the Interior under the Federal Water Pol- 
lution Control Act, as amended (32 U.S.C. 466 et seqg.), ‘the Fish 
and Wildlife Coordination Act, as amended (16 U.S.C. 661-666c), 
and the Fish and Wildlife Act of 1956, as amended (16 U.S.C. 742a 
et seq.), relating to the control and prevention of water pol- 
lution in such waters and the conservation of the Nation's 
natural resources and related environment, including fish and 
wildlife and recreational values therein; in recognition of our 
joint responsibilities under Executive Order No. 11288 to im- 
prove water quality through the prevention, control, and abate- 
ment of water pollution from Federal and federally licensed 
activities; and in recognition of other provisions of law and 
policy, .we,, the “two “Secretaries, adopt the “following polticies 
and procedures: 


POLICIES 
1.° It’is the policy of the two Secretaries that there shall be 
full coordination and cooperation between their respective 
Departments on the above responsibilities at all organizational 
levels, and it is their view that maximum efforts in the dis- 
charge of those responsibilities, including the resolution of 
differing views, must be undertaken at the earliest practicable 
time and at the field organizational unit most directly con- 
cerned. Accordingly, District Engineers of the U.S. Army 
Corps of Engineers shall coordinate with the Regional Directors 
of the Secretary of the Interior on fish and wildlife, recre- 
ation, and pollution problems associated with dredging, fill- 
ing, and excavation operations to be conducted under permits 
issued under the 1899 Act in the navigable waters of the United 
States, and they shall avail themselves cf the technical advice 
assistance which such Directors may provide. 


-196—- 


2. The Secretary of the Army will seek the advice and counsel 
of the Secretary of the Interior on difficult cases. If the 
Secretary of the Interior advises that proposed operations 

will unreasonably impair natural resources or the related envi- 
ronment, including the fish and wildlife and recreational 
values thereof, or will reduce the quality of such waters in 
violation of applicable water quelity standards, the Secretary 
of the Army in acting on the request for a permit will care- 
fully evaluate the advantages and benefits of the operations 

in relation to the resultant loss or damage, including all 

data presented by the Secretary of the Interior, and will either 
deny the permit or include such conditions in the permit as he 
determines to be in the public interest, including provisions 
that. will assure compliance with water quality standards estab- 
lished in accordance with law. 


PROCEDURES FOR CARRYING OUT THESE POLICLES 


1. Upon receipt of an application for a permit for dredging, 
filling, excavation, or other related work in navigable waters 

of the United States, the District Engineers shall send notices 

to all interested parties, including the appropriate Regional 
Directors of the Federal Water Pollution Control Administration, 
the United States Fish and Wildlife Service, and the National 

Park Service of the Department of the Interior, and the appro- 
priate State conservation, resources, and water pollution agencies. 


2. Such Regional Directors of the Secretary of the Interior 
shall immediately make such studies and investigations as they 
deem necessary or desirable, consult with the appropriate State 
agencies, and advise the District Engineers whether the work 
proposed by the permit applicant, tneluding the deposit of any 
material in or near the navigable waters of the United States, 
will reduce the quality of such waters in violation of appli- 
cable water quality standards or unreasonably impair natural 
resources or the related environment. 


3. The District Engineer will hold public hearings on permit 
applications whenever response to a public notice indicates 
that hearings are desirable to afford all interested parties 
full opportunity to be heard cn cbjections raised. 


4. The District Engineer, in deciding whether a permit should 
be {ssued, shall weigh all relevant factors in reaching his 
decision. In any case where Directors of the Secretary of the 
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Interior advise the District Engineers that proposed work will 
impair the water quality in violation of applicable water qual- 
ity standards or unreasonably impair the natural resources or 
the related environment, he shall, within the limits of his 
responsibility, encourage the applicant to take steps that will 
resolve the objections to the work. Failing in this respect, 
the District Engineer shall forward the case for the consider- 
ation of the Chief of Engineers and the appropriate Regional 
Director of the Secretary of the Interior shall submit his views 
and recommendations to his agency's Washington Headquarters. 


5. The Chief of Engineers shall refer to the Under Secretary 

of the Interior all those cases referred to him containing 
unresolved substantive differences of views and he shall include 
his analysis thereof, for the purpose of obtaining the Depart- 
ment of Interior's comments prior to final determination of 

the issues. 


6. In those cases where the Chief of Engineers and the Under 
Secretary are unable to resolve the remaining issues, the cases 
will be referred to the Secretary of the Army for decision in 
consultation with the Secretary of the Interior. 


7. If in the course of operations within this understanding, 
either Secretary finds its terms in need of modification, he 
may notify the other of the nature of the desired changes. In 
that event the Secretaries shall within 90 days negotiate such 
amendment as is considered desirable or may agree upon termina- 
tion of this understanding at the end of the period. 


{s/f Stewart L. Udall Dated ‘July 13, 1967 


Secretary of the Interior 


/s/ Stanley Resor Dated s iJuly 13/1967 
Secretary of the Army 
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COPY 
IN THE UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT 
OF FLORIDA TAMPA DIVISION 


ALFRED G. ZABEL and 
DAVID H. RUSSELL, 


Plaintiffs, 


vs. 
No 67-200 Civ<e-TY 
R. P. TABB, Colonel, 
Corps of Engineers, 
District Engineer, 
Department of the Army, 
Jacksonville, Florida, 
District; and STANLEY R. 
RESOR, Secretary of the 
Army, and UNITED STATES 
OF AMERICA, 


ee eee eee eee eo ee ee ee oe ee” 


Defendants 
OP. Teh 40 aN 

This case involves Section 10 of the Rivers and Harbors 
Act, 1899, 30 Stat. 1151, 33 U. S. C. 403 (1964) and the Fish 
and Wildlife Coordination Act of 1958, 48 Stat. 401, as amended, 
16 U.S. C.,661, et seq.» (1964). 

The parties suggest and research of the court indicates 
that it is a case of first impression. 

Plaintiffs applied for Department of the Army permit to 
dredge and fill in navigable waters under Section 9 of the 


Rivers and Harbors Act. Defendants denied the application and 


plaintiffs seek relief in one of several ways. 
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After denial of motion for lack of jurisdiction the court 
heard at pretrial conference motions for summary judgment by 
plaintiffs and defendants, respectively. Having considered the 
papers submitted and excellent memoranda and argument the court 
enters summary judgment for plaintiffs for the reasons given. 

| Soe eh Seid Meg 

There is no issue as to the following: 

d ie Title of plaintiffs to the submerged land and all 
questions concerning the interest of plaintiffs and the public, 
respectively, under the laws of the State of Florida were con- 
sidered and decided in favor of plaintiffs in Zabel and Russell 
v. Pinellas County Water and Navigation Control Authority, 171 
Mie Atte fe ra sie 

2. As required by the rule in Cummings v. Chicago, 

188 U. S. 410, plaintiff obtained consent or approval from all 
local agencies having jurisdiction to prohibit the work on a 
state level, to-wit: Pinellas County (Fla) Water and Navi- 
gation Control Authority, Trustees of the Internal Improvement 
Fund of the State of Florida, Central and South Florida Flood 


Control District, and Board of Pilot. Commissioners for the Port 
of St. Petersburg (Pinellas County, Florida). 

BY The United States District Engineer, who heard the 
application at public hearing found: 
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"2. Location of proposed work: Boca Ciega 
Bay, Pinellas County, Near St. Petersbury, 
Florida. The area in question is located 
approximately a mile from the channel of 
the Intracoastal Waterway, Caloosahatchee 
River to Anclote River, Florida." 


"4. Character of proposed work: The proposed 
work consists of the construction of a bulkhead 
and bridge and to dredge and fill, the dreaged 
material to be deposited inside the bulkhead to 
form an island in Boca Ciega Bay at applicants' 
property lying east of Pasadena Avenue, South, 
in a portion of Section 25, Township 31S, Range 
15 E, and Section 30, Township 31S, Range 16E, 
Pinellas County, Florida. The alternate plan 
submitted with Tab 2 to Inclosure 5 would re- 
duce the size of the fill and of the dredging 
area, and provide a culvert instead of a bridge." 


"5. a. The Pinellas County Water and Navigation 
Control Authority permit (Tab 23 to Inclosure 6) 
was issued pursuant to a court order from the 
Florida Circuit Court: having jurisdiction. 


b. The work is opposed by the Board of 
County Commissioners of Pinellas County." 


c. The work is opposed by the County Health 
Board of Pinellas County, “ 


d. Both the original and the alternate plans 
are opposed by the U. S. Fish & Wildlife Service." 


3. The work is opposed by the Florida Board of 
Conservation." 


"7. Views of District Engineer concerning probable 
effect on: 


"a. Navigation, present or prospective: 
The propcsed work would have no material adverse 
effect on navigation. The surrounding waters 
are quite shallow and able to support only 
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limited light draft local boating, Although the 
proposed fill would improve water depths in the 
immediate area. Since the fill material would be 
taken from the bay bottoms and placed at elevations 
extending above the water line, the total volume 

of tidal flow into and out of Boca Ciega Bay would 
not be reduced. Although numerous other fills which 
have been placed in Boca Ciega Bay in the last 15 
years have unquestionably created blockages to 
navigation in certain areas; the dredging which 
has been performed to create the fills has also 
improved navigation conditions in the same area." 


"b. Harbor Lines: No harbor lines have been 
established and none are anticipated in the area." 


"Cc. Flood heights and drift: The work would 
have no effect." 


"ad. Beach erosion or accretion: The work 
would have no effect." 


"e. Fish and wildlife resources: The evidence 
presented by the U. S. Fish & Wildlife Service in 
correspondence and at the public hearing, together 
with evidence presented by numerous other persons 
at the hearing, clearly indicates that the work 
would have a distinctly harmful effect on the fish 
and wildlife resources in Boca Ciega Bay." 


(References are to paragraphs First Endorsement of District 


Engineer to the report which ultimately reached the Secretary 


of the Army. Exhibit B, Memoranda of Defendants, filed 


November 24, 1967). 


The Secretary of the Army, in denying the application, 


found that issuance of the permit: 


"1. Would result ina distinctly harmful 
effect on the fish and wildlife resources 
in Boca Ciega Bay, 


Ae 


"2. Would be inconsistent with the purposes 
of the Fish and Wildlife Coordination Act of 
1958, as amended (16 U.S.C. 662, ) 
"3. Is opposed by the Florida Board of 
Conservation on behalf of the State of 
Florida, and by the County Health Board 
of Pinellas County and the Board of 
County Commissioners of Pinellas County, 
and 
4. Would be contrary to the public interest." 
Paragraph a. 4th Indorsement, Memorandum of Defendants, filed 
November 24, 1967.) 
ae At pretrial, plaintiffs stipulated: 
"—~ that there was evidence before the 
Corps of Army Engineers sufficient to justify 
an administrative agency finding that our 
fill would do damage to the ecology or the marine 
life on the bottom." 
Or Plaintiffs contend and defendants have admitted in 
discovery proceedings that the District Engineer found: 
"That the proposed work would have no 
material adverse effect on navigation." 
O} Pil? Ne TacOt iN 
The rule is welli established that a court may not overturn 
a determination of an administrative agency upon a question 
committed to the agency's judgment unless such agency's findings 
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were contrary to law, were anbitrary or capricious, or were un- 
supported by substantial evidence. . General Motors Corp. v. 
U8. 5.324 sBi2d 1604 (1963): 
Thus, the threshhold question is whether the -action of the 
Secretary was within the discretion committed to his judgment. 
Section 10 of the Rivers and Harbors Act provides: 


The creation of any obstruction not affirmatively 
authorized by Congress, to the navigable capacity 
of any of the waters of the United States is pro- 
hibited; and it shall not be lawful to build or 
commence the building of any wharf, pier, dolphin, 
boom, weir, breakwater, bulkhead, jetty, or other 
structures in any port, roadstead, haven, harbor, 
canal, navigable river, or other water of the United 
States, outside established harbor lines, or where 
no harbor lines have been established, except on plans 
recommended by the Chief of Engineers and authorized 
by the Secretary of the Army; and it shall not be 
lawful to excavate or fill, or in any manner to 
alter or modify the course, location, condition, 
Or capacity of, any port, roadstead, haven, harbor, 
canal, lake, harbor or refuge, or inclosure within 
the limits of any breakwater, or of the channel of 
any navigable water of the United States, unless 
the work has been recommended by the Chief of 
Engineers and authorized by the Secretary of the 
Army prior to the beginning of same. 30 Stat. 1151, 
33 U.S.C. 403. (1964). 


Clearly this section vests discretionary authority to deny a 
permit "to build or commence the building of any . . bulkhead 
PeOLmOtCne nes UrUuCCULTe Mats wi tedny fo. navaganle i. water otf 

the United States" upon adequate findings supported by sub- 


stantial evidence that work would obstruct the navigable 
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capacity of any such waters. Here the findings were to the 
oposite effect. 

Defendants urged that the Fish and Wildlife Coordination 
Act vests supplemental discretionary authority in the Secretary 
of the Army so that when read in pari materia he can deny 
such a permit upon findings other than those relating to 
navigation. Sections 662 (a), (b), (h) of the Fish and Wild- 
life Coordination Act are as follows: 


(a) Except as hereafter stated in subsection(h) 

of this section, whenever the waters of any stream or 
other body of water are proposed or authorized to be 
impoundea, diverted, the channel deepened, or the stream 
of other body of water otherwise controlled or modified 
for any purpose whatever, including navigation and drain- 
age, by any department or agency of the United States, 

Or any public or private agency under Federal permit 

or license, such department or agency first shall con- 
sult with the United States Fish and Wildlife Service, 
Department of the Interior, and with the head of the 
agency exercising administration over the wildlife re- 
sources of the particular state wherein the impoundment, 
diversion, or other control facility is to be constructed, 
with a view to the conservation of wildlife resources by 
preventing loss of and damage to such resources as well as 
providing for the development and improvement thereof in 


connection with such water-resources development. 16 U.S.C. 
662 (a) ." | 
(b) In furtherance of such purposes, the reports and 


recommendations of the Secretary of the Interior on the 
wildlife aspects of such projects, and any report of the 
head of the State agency exercising administration over 
the wildlife resources of the State, based on surveys 
and investigations conducted by the United States Fish 
and Wildlife Service and such State agency for the 
purpose of determining the possible damage to wildlife 
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resources and for the purpose of determining means 
and measures that should be adopted to prevent the 
loss of or damage to such wildlife resources, as 

well as to provide concurrently for the development 
and improvement of such resources, sha]ll be made an 
integral part of any report prepared or submitted by 
any agency of the Federal Government responsible for 
engineering surveys and construction of such projects 
when such reports are presented to the Congress or 

to any agency or person having the authority or the 
power by administrative action or otherwise, {,1l) to 
authorize the construction of water resource develop- 
ment projects or (2) to approve a report on the modi- 
fication or supplementation of plans for previously 
authorized projects, to which sections 661-666C of this 
title apply. Recommendations of the Secretary of the 
Interior shall be as specific as is practicable with 
respect to features recommended for wildlife conser- 
vation and development, lands to be utilized or ac- 
quired for such purposes, the results expected, and 
shall describe the damage to wildlife attributable 

to the project and the measures proposed for mitigating 
or compensating for these damages. The reporting 
officers in project reports of the Federal agencies 
shall give full consideration to the report and 
recommendations of the Secretary of the Interior and 
to any report of the State agency on the wildlife 
aspects of such projects, and the project plan shall 
include such justifiable means and measures for wild- 
life purposes as the reporting agency finds should be 
adopted to obtain maximum overall project benefits." 


(h) The provisions of sections 661-666c of this 
title shall not be applicable to those projects for 
the impoundment of water where the maximum surface 
area of such impoundments is less than ten acres, nor 
to activities for or in connection with programs primarily 
for land management and use carried out by Federal 
agencies with respect to Federal lands under their 
junmisdrotionwe Mar. LUyb L934, Cc. 55,) 82 4oeStatl401% 
L939 skeorg, Plan Nore Ss 4(e))° (fT), veft. iduly -1,-1939, 
Aout Ris 2 731 ios stata Sook AU. ULF. loa, Cy 965; 
GO. Stat LOoOs Aug. ot 25 LOO Mee PUD... lato 624;'.8 2, 72 
Stat. 564. 
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An analysis of the quoted portions of Section 662 indicates: 

(1) That it relates to any body of water being modified 
for any purpose by any agency of the Federal Government or by 
anyone under Federal permit. 

(2) It requires the department or agency to "consult" 
with conservation agencies of the Federal and State governments 
before proceeding with any Federal project with a view toward 
determining means and measures that shall be adopted to prevent 
the loss of or damage to such wildlife resources," and requires 
that reports of such conservation agencies "shall be made an 
integral part of any report prepared or submitted by any agency 
of the federal government . . when such reports are submitted 
to the Congress . . or to any agency . . having the authority 
by administrative action . . to authorize the construction of 
water resource development projects . .“ 

"The reporting officers in project reports of the Federal 
agencies shall give full consideration to the recommendations 
of the (conservation interests) . . or the wildlife aspects of 
such projects and the project plan shall include such justi- 
fiable means and measures for wildlife purposes as the report- 
ing agency finds should be adopted to obtain maximum overall 
project benefits.” 
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"The provisions of .. (the quoted sections) shall not be 
applicable to*those projects for the impoundment of water where 
the maximum surface area of such impoundment is less than 10 
acres... tik" 

Defendants cite a portion of the legislative history of 
the 1958 amendment incorporated in those sections as found 
in Senate Report 1981, 85 Congress, Second Session, accompany- 
ing the amendment Bill HR 13138, as reported in 1958 U.S.C. 
Cong. and ADM News, page 3451 as follows: 

The legislation would be a permissive law so far as 

it concerns relationship between water project con- 

struction agencies and fish and wildlife conservation 

agencies. The latter would not be given any veto 

power over any part of the water resources develop- 

ment program. 1958 U.S. Code Cong. and Adm. News, p. 3451. 
And argued that while there is no veto power in the Fish & Wild- 
life Service that the Corps of Engineers may, in the exercise 
of discretion, determine that fish and wildlife consideration 
are so important as to deny an application ona basis of 
unreasonableness or to protect "the public interest." 

Thus it appears that the quoted sections attempt to cover 
generally a wide scope of activities with the emphasis on large 
Federal projects and upon the modification thereof to protect 


wildlife with little if any attention to clear-authority or 


procedure to be followed where private projects are concerned. 
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Tt is interesting to note that under defendant's theory the 
agency having "veto power" is not the one having the expertise 
on conservation matters but is the agency having specific 
authority under other legislation to undertake or approve 
water projects, who, defendants suggest, are enjoined to "consult 
with” and "give full consideration to" the reports of the 
conservation agencies. 

This is the authority claimed by the defendants here in 
denying by the exercise of the police power of the Federal 
Government the right of private individuals to use property 
to which their ownership is not contested, in a way admittedly 
not otherwise prohibited by law. 

In this case the District Engineer held a public hear- 
ing after which he made findings and recommended denial of 
the application for a permit without additional hearing or 
information. Three additional individuals in the Corps of 
Engineers chain of command confirmed his recommendations by 
indorsement and eventually the Secretary of the Aviny denied 
the application upon the same findings and for the same reasons. 

Defendants suggest the applicability of Udall v. Federal 
Power Commission, 387 U.S. 428 (1967). Since great emphasis 
is placed thereon it will be discussed in some detail. 
Advocates of private and public power projects contested their 
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respective rights to a license from the commission. After long 
and extended hearing before an examiner, the Federal Power Com- 
mission affirmed the recommendations of the examiner that the 
private power companies receive a license to construct hydro- 
electric power projects at High Mountain Sheep on the Snake 
River in the Pacific Northwest. The Court of Appeals approved 
the action, 358 F. 2d 904. (A.C.D.C.) and the Supreme Court 
granted certiorari, 358 U.S. 926. A divided court reversed, 
directing remand to the Commission. Mr. Justice Douglas wrote 
the majority opinion, Mr. Justice Harlan dissented with an 
Opinion in which Mr. Justice Stewart joined, and Mr. Justice 
Fortas did not participate. 
The Court stated the primary question involved an inter- 
pretation of Section 7(b) of the Federal Water Power Act of 1920 
as amended concerning the relative merits of Federal versus | 
non-federal development and whether Congress or the Commission 
should make the ultimate decision as to the construction | 
proposed. (Page 431 of opinion). The Court cited the author- 
ity under which the Commission acted as 49 Stat. 840, 16 U.S.C. 
Section 797(e). 
Whenever the contemplated improvement is, in the 
judgment of the Commission, desirable and justified 
in the public interest for the purpose of improving 


or developing a waterway or waterways for the use or 
benefit of interstate or foreign commerce, a finding 
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to that effect shall be made by the Commission and 
shall become a part of the records of the Commission. 


The Commission aouiic aesa the views of the Secretary of the 
Interior. The Secretary requested a postponement for the pur- 
pose of accomplishing studies as to the effect on fisheries but 
the hearing was continued and ultimately closed without receiv- 
ing or considering evidence from him. After the record was 
closed, but before the decision, the examiner received and in- 
cluded in the record a petition from the Secretary. that a 
recommendation be made to Congress to consider authorizing 
Federal construction of the project. The Secretary was allowed 
to file exceptions to the record and briefs. The examiner 
found that "there is no evidence in this record that Federal 
development will provide greater . . fish passage, navigation 
Or recreation and there is substantial evidence to the contrary." 
(Page 433 of opinion). 

The remand was for the purpose of allowing "an exploration 
of these neglected phrases of the case as well as other points 
recommended by the Secretary." (Page 450 of opinion). 

Upon consideration of the authority under which the Federal 
Power Commission acted it is understandable why no issue was 
made on Udall as to the relevance of the views of the Secretary 
of the Interior. Traditionally, his duties have included those 
of representing and protecting conservation in the Federal Domain. 
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As noted, the Fedéral Water Power Act itself places a burden 
upon the Commission to consider "other beneficial public uses, 
including recreational purposes." No such relevant words ap- 
pear or can by logical interpretation be found in the law 
under which defendants here operated. This case does not 
decide or point the way toward a decision in the case under 
consideration. 

Defendants also place great reliance on U. S. ex rel, 
Greathouse v. Dern, 289 U. S. 352 (1933), There, Dern petitioned 
in the appropriate count, Of the; District of Columbia’ for’ a 
Writ of Mandamus to compel Dern, the Secretary of War, to autho- 

rize construction of a wharf in navigable waters. The lower 
court denied the petition and on certiorari the Supreme Court 
affirmed. That Court said: 
It is apparent that petitioners are entitled 

to the relief prayed only if several doubtful 

questions are resolved in their favor. (Page 

357) (Emphasis supplied). 
Among those questions were whether a mandatory duty is imposed 
on the Secretary by Section 10 of the Rivers and Harbors Act 
to authorize the construction if he is satisfied that it will 
not interfere with navigation and several other questions which 
generally concerned the plaintiff's Swride HY Stee the property, 


whether petitioners had legal right to construct the wharf 
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without the Secretary's authorization and finally whether any 
rights of petitioner were not in fact subordinate to the right 
of the United States, as proprietor and sovereign, to use said 
property as part of the right-of-way fOr the George Washington 
Memorial Parkway, the authority for and location of which Congress 
had approved. The Court said that it would consider all those 
"doubtful" questions together, that the allowance of the remedy 
of mandamus is controlled by equitable principals and that a 
Court of equity, in the exercise of sound discretion could with- 
hold the grant thereof. It further held that the denial of 

the writ should be affirmed "even if petitioner's title to the 
upland adjacent to the river and their right to build the ahave 
were less doubtful than they are." 

Greathouse is not determinative of the case at bar. 

The taking, control or limitation in the use of private 
property interests by an exercise of the police power of the 
government for the public interest or general welfare should 
be authorized by legislature which clearly outlines procedure 
which comports to all constitutional standards. This is not 
the case here. 

As this opinion is being prepared the Congress is in 
session. Advocates of conservation are both able and effective. 


The way is open to obtain a remedy for future situations like 
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this one if one is needed and can be legally granted by the 
Congress. 

This Court has jurisdiction and there is no genuine issue 
as to any material fact. 

Section 10 of the Rivers and Harbors Act of 1899, 30 Stat. 
1151 33 U. S. Cc. 403 (1964), even if said statute is read in 
para materia with the U. S. Fish and Wildlife Coordination Act, 
48 Stat. 401, as amended, 16 U. S. C. 661, et seq., does not 
vest the Secretary of the Army with discretionary authority to 
deny an application for a dredge and fill permit thereunder where 
he has found factually that the construction proposed under 
the application would not interfere with navigation. 

Much is made here of the choice of remedies available to 
the Court. While each of the several possible ones have tradi- 
tional uses and limitations, the need for relief to plaintiff 
having been established, the Court has power to grant the relief. 

At hearing, the Court announced its ruling and SE OSeate nt 
thereto defendants filed a motion to stay to which plaintiff 
has not objected. 

Being advised, it is, 
ORDERED and ADJUDGED: 
soa The defendants' motion to amend their answer to 


request for admission No. 9 be and the same is hereby granted. 
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2. The plaintiffs' motion for summary judgment be 
and the same is hereby granted. 

3.3 The defendants’ motion for summary judgment be 
and the same is hereby denied. 

4. The defendant, R. P. Tabb, and the defendant, 
Stanley R. Resor, Secretary of the Army, or their respective 
successors in office, are hereby directed to issue a permit 
from the Department of Army in accordance with the application 
of plaintiffs. 

5% Said defendants are hereby ordered not to inter- 
fere with plaintiffs' dredging and filling operations so long 
as the same are carried out in conformance with their appli- 
cation and the permit herein ordered to be granted. 

6. Defendants' motion to stay be and is hereby 
granted, and performance and compliance by defendants here- 
under and herewith is stayed until a timely appeal of this 
case is considered and decided by the United States Court of 
Appeals for the Fifth Circuit. 

DONE and ORDERED in Chambers at Tampa, Florida, this 


17th day of February, 1969. 


Ben Krentzman 
UNITED STATES DISTRICT JUDGE 
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CHAPTER VIII 
FOOTNOTES 

33 U.S.C. 402 and 407. 
33 U.S.C. 466 et seq. 
16 U.S.C. 661-666c. 
16 U.S.C. 742a et seq. 
Alfred G. Zabel and David H. Russell v. R. P. Tabb, 
Colonel, Corps of Engineers, District Engineer, Depart- 
ment of the Army, Jacksonville, Florida District, and 
Stanley R. Resor, Secretary of the Army, and United 
States of America, U.S. District Court for the Middle 


District of Florida, Tampa Division, No. 67-200, 296 F. 
Supp. 764, February 17, 1969. 


Ope CVE 24D. tm 
16 U.S.C. 662 (b) 


1958 U.S. Code Cong. and Adm. News, p. 3451, quoted in 
ODI VON satDiewas a 


Op. Caity Ppp. 7-8. 
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CHAPTER IX 


SCENIC EASEMENTS 


The use of scenic easements has grown significantly in 
the last few years, in connection with state as well as 
Federal beautification and open space preservation programs. 
Public interest in the problem has been stimulated by enact- 
ment of the Highway Beautification Act of 1965 (23 US sec. 
101 et seq.), 1/ which provides an allocation to each state 
of federal funds equal to 3 percent of the funds appropriated 
to that state for Federal-aid highways for any fiscal vear, 
on a non-matching basis, "for acquisition of interests in and 
improvement of strips of land necessary for the restoration, 
preservation, and enhancement of scenic beauty adjacent tc 
such highways, including acquisition and development of 
publicly owned rest and recreation areas and sanitary and 
other facilities within or adjacent to the highway right- 
of-way reasonably necessary to accommodate the traveling 
public. 


The purpose of a scenic easement, as indicated in the 
foregoing statute, is "the enhancement of scenic beauty", 
but the coverage is not uniform, since the circumstances, 
under which they are used vary widely. A fairly typical 
one, used in connection with the preservation of certain 
lands in Maryland across the Potomac River from Mount Verncn, 
contains prohibitions against: conducting professional and 
commercial activities except in a residential dwelling; the 
use of trailers on a non-temporary basis; use of the lands 
as the site for an airport, hotel, cemetery, school, golf 
course, etc.; use of the lands for installation of major 
public utilities facilities; advertising signs or bill- 
boards; mining or industrial aCtivity; subdivision of the 
lands into lots smaller than five acres; the cutting down 
of mature trees without permission of the Interior Depart- 
ment; dumping. The use of scenic easements is authorized 
by a number of state statutes. 2/ Although the common law 
did not, apparently, recognize an easement of "prospect", 

a number of state judicial decisions have recognized it, 
and this would seem to be the current trend. 3/ 


il 


The National Park Service, in connection with the con- 
struction of the Blue Ridgea aid Natchez Trace Parkways, 
initiated a program of purchasing scenic easements as well 
as fee simple: the proportion was generally 100 acres of 
fee to 50 acres under easement. 4/ However, it has been 
stated that the acquisition of easements proved an unsatis- 
factory procedure, ard that the cost of enforcing the various 
restrictions was appreciable, with the result that the Depart- 
ment of the Interior ultimately obtained the enactment of 
legislation authorizing the exchange of scenic easements for 
smaller areas in fee simple. 5/ Cunningham discusses other 
acquisition programs, and generally concludes that the Park 
Service's experience with scenic easement has bee... unfortun- 
ate, both because of the difficulties of enforcement and 
because the easement costs only slightly less than the fee, 
and states that it unsuccessfully opposed the use of scenic 
easements in connection with the Ozark Rivers Netional 
Monument. However, present policy appears to favor scenic 
easements somewhat more than Cunningham's analysis would 
indicate. A recent case which received a considerable 
amount of publicity involved the proposed construction of 
the Junipero Serra Freeway (Interstate Highway 280) by the 
California State Highway Department. In order to protect 
the scenic values of the lands in question, easements cover- 
ing 23,000 acres were conveyed to the Secretary of the 
Interior. The major portion of the lands are to be pre- 
served in their natural state, while a smaller portion 
will be used for recreational purposes. 6/ 


As indicated above, the typical scenic easement consists 
essentially of restrictions on the use of the servient land. 
However, as experience in the use of this procedure has grown, 
it has become apparent that the reservation of affirmative 
rights is also important. Thus, as stated by the Accokeek 
report, 7/ "Scenic easements are generally classified as 
negative easements because they have merely restricted the 
grantor without at the same time providing the grantee with 
positive rights such as access. However, ...Wisconsin high- 
way Officials ‘have found that the protection afforded by 
purely negative easements can be rendered obsolete by nature 
(e.g. by the arrival of Dutch elm disease).' Thus the need 
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to provide for future contingencies has required the acquis- 
ition of affirmative rights, e.g. the right to enter to 
inspect, to prune and spray trees, to fly over and dust the 
site. This emphasis has, in turn, added to the functions of 
the scenic easement...(including) the 'maintenance, restoration 
and enhancement’ of each site as well as its preservation." 8/ 
Accordingly, the State of Wisconsin specifically requires 
the right (a) To inspect for violations of the provisions of 
this easement and to remove or eliminate advertising dis- 
plays,,signs and billboards, stored or accumulated junked 
automobiles, farm implements or parts thereof, and other 
salvage materials or debris, and to perform such scenic 
restoration as may be deemed necessary or desirable; and 
(b) To plant and/or selectively cut or prune trees and brush 
to improve the scenic view and to implement disease preven- 
ticn measures. 


Even with such affirmative rights, however, the enforce- 
ment of a scenic easement involves difficulties which ob- 
viously can be avoided with the acquisition of a fee interest. 
The Accokeek study 9/ states that "Once the easement has been 
acquired the administrator must devise a system for continu- 
ing inspection in order to enforce its provisions. Disagree- 
ments have arisen over the interpretation of provisions, e.g. 
what constitutes a ‘mature tree'. When these cannot be worked 
out with ‘the owner, the agency's only recourse is to an injunc- 
tion and the courts have been unwilling to issue them before 
the disputed acts have taken place. Thus, for conservation 
purposes, redress comes too late, the tree is down anda 
court order for damages will not put it up again. 


To the administrator, then, the easement is at best 2&2 
control which compared to public ownership and maintenance 
requires greater attention and capacity for innovation on 
his part. In his mind it is also a less certain method for 
controlling land use since it involves a continuing relation- 
ship with a landowner who has residual rights and judicial 
restraint on his side..." Not only are courts reluctant to 
enjoin the actions complained of in these situations, but 
damages are difficuit to prove. 10/ Accordingly, although 
the acquisition of scenic easements has been advocated on 
the grounds that they keep the property on the tax rolls and 
reduce acquisition costs, some National Park Service 
officials have felt that the costs of enforcement have 


=~ 219 


essentially refuted these arguments. However, the Accokeek 
study concluded that where this has been the case it has 
frequently been due to the use of inexperienced personnel, 
and that in recent years the procedure has worked better. 1l/ 
After reviewing a number of acquisition programs, the | 
Accokeek study concludes that "the direct acquisition of 
easements may effectuate substantial savings". 12/ Some 
writers would agree with this view, but others have indicat- 
ed that there are not yet sufficient data to meke a meaning- 
ful comparison, 13/ and such cases as the Merrywood incident, 
in which the cost of easements approached that of the fee, 
have demonstrated that this is not always true. Perhaps the 
most useful way of making the choice between the two pro- 
cedures is that suggested by Cunningham 14/ wne cited the 
experience of various states in this field: 


In Oregon, although the highway commission acquired 
in 1946 an interest somewhat like a scenic easement 
for the purpose of preserving a grove of myrtiles 
along the Oregon Coast Highway, it does not propose 
to use any federal funds received under Title III 
of the Highway Beautification Act for acquisition 
of scenic easements. This is because most scenic 
areas are located in forested areas, and the high- 
way commission would have to pay the value of the 
standing timber whether it acquired a fee simple or 
only a scenic easement. Moreover, the problems 

of managing the standing timber under a scenic 
easement arrangement would be extremely difficult. 
On the other hand, acquisition of scenic forest 
land in fee simple will allow the highway commission 
to develop the land for public recreation use. 


In other words, there are situations in which the restrictions 
imposed by a scenic easement would fairly clearly result in 
denying the owner the use of his sole or principal economic 
resource, and in such situations fee acquisition would seem 

to be indicated. 
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The acquisition of a scenic easement, as opposed to 
the alternative of fee acquisition, would appear to require 
substantially greater variation in negotiation of details, 
and it may be for this reason that acquisition authorities 
have occasionally found it unsatisfactory. However, the 
position taken by Wisconsin that it has saved substantial 
sums through the use of the easement procedure seems well- 
founded. 15/ The Highway Research Board 16/ gives a 
plausible explanation for the greater success achieved by 
Wisconsin than by various other authorities: 


When Wisconsin started its scenic easement program 
it recognized two facts from the experience on the 
national highways. One was that a fee title rather 
than an easement should be taken in forest land, 
since the cost of forbidding the harvesting of 
timper would be the same as that for outright 
purchase. The other was that in developing areas 

a so-called scenic urban easement should be taken, 
permitting residential development, with houses 
spaced 300 feet apart ... (at p. 74). Wisconsin's 
experience with the highway scenic easement gives 
encouragement to the use of this device on other 
highways throughout the country. Based at least 

in part on the rather negative experience with 

these easements on the national parkways, Wisconsin 
has evolved some methods and procedures which seem 
to contribute to its success in this field. In the 
first place, each easement is more or less tailor 
made to fit the circumstances of each particular 
parcel on which an easement is to be placed. Direct 
contact with the landowner is had in each instance 
so that his problems may be discussed, and the state's 
plans and the reasons therefor, are explained to him 
in detail. 


The fact that wide variations are inevitable, and that 
uniform standards are virtually impossible, is well illus- 
trated by the language of the memorandum on the acquisition 
of lands and interests therein issued by the Federal High- 
way Administrator; 17/ 
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The great variety in the conditions and the probable 
uses for acquisition projects makes it impracticable 
to establish overall standards. Each proposal must 
be in full agreement with the intent and objectives 
of the Highway Beautification Act of 1965. The 
acquired strips of land, the preservation of their 
natural beauty, and of improvements thereon must 

be amenable to efficient maintenance. 


...c. Division Engineers are to review all acquisi- 
tion proposals and may give approval to those that 
are found to be in accordance with paragraph 7b 
hereof... To assist Public Roads to achieve reason- 
able uniformity, the following matters ave 0 he 
referred to the Office of Engineering and Operations 
for consideration and advice: 


(1) Very large strips of land, large either 
in total area, or in distance along the highway 
right-of-way, or in dimension normal to the right- 
of way line, or strips of land having unusual and 
odd boundaries. 


(2) Very costly strips of land. 


(3) Strips of land that areproposed for improve- 
ment, development or public use in a manner different 
from the customary improvement, development, and public 
use of rest and recreation areas and scenic overlooks 
on the highway right-of-way... 


The practice followed, as indicated by the Highway 
Research Board study, 18/ is that "Generally speaking, widths 
may vary from 50 or 100 feet to several hundred feet in 
special situations, but the approval of the Federal Highway 
Administrator is necessary where strips exceed 660 feet in 
width". Although the acquisition of land for the Interstate 
Highway program is basically a state function, there is 
federal authority to acquire lands or interests in lands 
where the state is unable to effect such acquisition. 19/ 


The discussion thus far has related generally to the 
acquisition of scenic easements, but the principles mention- 
ed apply equally to the situation in which land is disposed 
of subject to an easement. While the retention of such an 
easement is a procedure which the United States has not, it 
would appear, heretofore utilized on a large scale, at least 
a few states have found it useful. In California and Wisconsin, 
the state highway departments are authorized to proceed with 
excess condemnation, selling the excess lands after completion 
of the project to protect the highway or "to preserve the 
view, appearance, light air and usefulness thereof". While 
the concept of excess condemnation - taking more land than 
is actually required for a project and selling the unused 
portion - has not always been approved by the courts, 20/ 
more recent decisions have sanctioned this procedure, 21/ 
and some states have constitutional provisions specifically 
authorizing it. 22/ 


An alternative to acquiring an interest in the land to 
be controlled - whether a fee interest or an easement - is 
regulation by zoning. While this has generally been a 
device adopted by local authorities, it is important to 
note the manner in which recent Federal statutes have 
utilized it. Thus, the act establishing the Cape Cod 
National Seashore gives the Secretary of the Interior certain 
condemnation authority, but provides further 23/ that: 


(1) The Secretary's authority to acquire property 

by condemnation shall be suspended with respect to 

all improved property located within such area in 

all of the towns referred to in section 459b of this 

title for one year following August 7, 1961. | 


(2) Thereafter such authority shall be suspended 
with respect to all improved property located within 
such area in any one of such towns during all times 
when such town shall have in force and applicable to 
such property a duly adopted, valid zoning by law 
approved by the Secretary in accordance with the pro- 
visions of section 459b-4 of this title. 
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The regulations 24/ to which the zoning bylaws must con- 
form provide generally that they shall be designed to "assure 
the widest possible public use, understanding and enjoyment 
of (the area's) natural, cultural and scientific features." 
There are then more detailed standards limiting commercial 
and industrial use, providing for setbacks, prohihiting the 
burning of cover and the cutting of timber, etc. 


It is undoubtedly too soon to make even tentative judg- 
ments regarding the success of this device. In any event, 
it must necessarily depend upon the effectiveness of the 
various zoning variances—- notoriously the creatures of 
local politics. As one writer has stated it, "the adequacy 
of zoning for the preservation of open space is seriously 
questioned. It is contended that the marketplace and the 
local zoning board have made zoning yield too readily to 
development pressures, thus limiting the effectiveness of 
large lot zoning and other devices to preserve open space. "25/ 
On the other hand, there is clearly some limit beyond which 
zoning cannot impair the rights of private ownership; the 
only problem is where this limit exists in a particular case 
at a particular time. The author just quoted points up 
most convincingly the need for both types of control: 


The sometimes uncertain line between zoning and pur- 
chase is dramatically illustrated in such modern 
statutes as the New York flight hazard law, relating 
to acquisition of development rights in land adjacent 
to airports. This law provides ‘that this be accom- 
plished to the extent legally possible under the 
constitution of the state by exercise of the police 
power in any particular case would prove so unreason- 
able as in fact to constitute a taking of the property 
affected, there is provided...authority for the 
expenditure by municipalities of public funds for the 
acquisition of the fee or such lesser interest in 
property as may be necessary and proper...26/ 
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The foregoing discussion has been intended to describe 
riefly the way in which scenic and similar easements have 
been employed to control the use and development of land. 
Generally speaking, equal or greater control can be achieved 
through the acquisition of the fee; sometimes a satisfactory 
measure of ccntrol can be obtained by means of zoning 
ordinances promulgated under the police power. 


The issues raised by this discussion are: 


1. Should the United States continue or expand the use 
of scenic easements? 


2. Should states be encourage or even required, to 
use a portion of their highway funds for the acquisitionoaf 
scenic easements? 


3. Should the United States develop a policy under 
which the disposal of its lands, in appropriate cases, 
would be made subject to the reservation of a scenic 
easement? 


Alternative 1. The United States should expand its pro- 
gram for the acquisition of scenic @€asements. 


The experience of various states has indicated that the 
acquisition of a scenic easement, in an appropriate case, 
and where the instrument is carefully drawn, can result in 
substantial savings as opposed to the cost of fee acquisition. 
The adoption of this procedure by the United States would 
encourage the states to follow its example, and this would 
permit land acquisition money to go further as well as 
enhance scenic and conservation values. 


Alternative 2. The United States should specifically 
adopt a program of full fee acquisition. 


The acquisition of scenic easements not only requires 
far more detailed and complex negotiations than the acquisi- 
tion of fee simple, but enforcement of the easement is cost- 
ly, time consuming, and frequently not. effective. The con- 
ditions imposed under a scenic easement are widely misunder- 
stood by the servient landowners, and changes in circum- 


ee 


stances will almost certainly result in differences in inter- 
pretation which will frustrate the intent of the grantee 
of the easement. 


Alternative 3. The United States should require that 
each state expend a portion of its Federal highway funds on 
the acquisition of scenic easements. 


The present statutory provision which merely authorized 
the acquisition of scenic easements has proved an insufficient 
inducement to the states. The need for improving the 
physical environment of roads is now mure acute than the 
need for additional roads. 


Alternative 4. The United States should not take any 
action to force the states to use highway money for the en- 
hancement %f scenic values. 


It is too early to judge whether the existing law has 
been successful in improving the environment of the Federal 
highway system, and any major change in the present provis- 
ions would be premature. 


Alternative 5. The United States should develop pro- 
cedures for the review of proposed disposals of public lands 
so as to determine when the reservation of a scenic ease- 
ment may be appropriate. 


Advantages 


At the present time, although there have been some dis- 
posals made subject to scenic easements, these have been 
exceptional, and no regular procedures have been established 
for determining the appropriateness of reserving such an 
easement. The importance of developing adequate procedures 
has as much potential importance with respect to disposals 
as it does with respect to acquisitions. 


rRNA eas 


Disadvantages 


It is to the interest of the United States that it 
receive maximum revenue from the property it disposes of, 
and the reservation of any easements or other rights would 
be inconsistent with this policy. 
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CHAPTER IX 
FOOTNOTES 


_ 23 USC 131 sets forth conditions designed for the 


control of outdoor advertising; subsection (j) pro- 
vides that “Any State highway department which has, 
under this section as in effect on June 30, 1965, 
entered into an agreement with the Secretary to con- 
trol the erection and maintenance of outdoor adver- 
tising signs, displays, and devices in areas adja- 
cent to the Interstate System shall be entitled to 
receive the bonus payments as set forth in the 
agreement, but no such State highway department 
shall be entitled to such payments unless the State 


maintains the control required under such agreement 


or the control required by this section, whichever 
control is stricter ...."" 23 USC 136 contains some- 
what similar conditions for the control of junkyards; 
subsection (b) provides that ''Federal-aild highway funds 
apportioned on or after January 1, 1968, to any State 
which the Secretary determines has not made provision 
for effective control of the establishment and main- 
tenance along the Interstate System and the primary 
system of outdoor junkyards, which are within one 
thousand feet of the nearest edge of the right-of-way 
and visible from the main traveled way of the system, 
shall be reduced by amounts equal to 10 per centum 

of the amounts which wotld otherwise be apportioned 

to such State under section 104 of this title, until 
such time as such State shall provide for such effec- 
tive control ....'' The foregoing sections thus pro- 
vide for a reduction in payment where the State does 
not mointdin effective oontrol, but they do not specify 
the means whereby such control is to be obtained; 23 
USC 319, which is designed to promote ''Landscaping 

and scenic enhancement", is more specific as to the 
methods to be employed. Subsection (b) provides that 
"An amount equivalent to 3 per centum of the funds 
apportioned to a State for Federal-aid highways for any 
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fiscal year shall be allocated to that State out of funds 
appropriated under authority of this subsection, which 
shall be used for landscape and roadside development 
within the highway right-of-way and for acquisition of 
interests in and improvements of strips of land neces- 
sary for the restoration, preservation and erhancement 
of scenic beauty adjacent to such hiygnways, including 
acquisition and development of publicly owned and con- 
trolled rest and recreation areas and sanitary and 
other facilities within or adjacent to the highway 
right-of-way r@asonably necessary to accommodate the 
traveling public, without being matched by the State..." 
This last section clearly contemplates the acquisi- 

tion of scenic easements as one of the means for 
achieving highway beautification, but the states 

have moved rather slowly in this direction. In comment- 
ing on this, the Highway Research Board has stated, 
("Roadside Development and Beautification," 1965, 

Part I, p. 17): 


The amount of funds eligible for expenditure for 
highway beautification under section 319 is con 
siderable, and could be accomplished under this 
authority if the funds were actually used for the 
purposes intended. However, as pointed out else- 
where in this report, most highway departments 
are hard put to provide sufficient funds for 
construction and maintenance on their highway 
systems, and feel that they need every bit of 
Federal-aid available to them for these purposes. 
Furthermore, under the provisions of the federal 
highway law the states cannot be compelled to 
spend funds allotted to them for the uses de- 
scribed in section 319. 


Accordingly, 


Up to the date of the President's message (President's 
letter of January 21, 1965 to the Secretary of 
Commerce), no projects for the purposes of beauti- 
fication of federal highways had been approved by 

the Secretary of Commerce. Since that date the 
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applications of three states ~- Maine, Minnesota 
and New York - for use of such funds on specific 
projects have been approved, and it is expected 
that applications from other states will be re- 
ceived. The Maine project provides for pur- 
chase of 3.1 acres of woodland extending 1300 
feet along the Vohn Fitzgerald Kennedy Menorial 
Drive at a cost of $2500. Minnesota will use 
$135,000 in outright purchase and acquisition of 
scenic easements on some 47 miles of the Great 
River Road. New York will acquire 25 acres of 
land adjacent to a rest area and extending 1800 
feet along an interstate highway at a cost of 
$7,200. This is but a small part of the 3 per- 
cent available for such projects in these states, 
but the requests illustrate .the uses to which the 
moneys may be put. (ibid., p. 17.) 


Ze See, for example, the New Jersey Green Acres Land 
Acquisition Act of 1961, N. J. Rev. Stat. secs. 13:8A-1 
to -18, Supp. 1959-1961, which provides for the public 
acquisition of “an interest or right consisting, in 
whole or in part, of a restriction on the use of land 
by others including owners of other interests therein; 
such interest or right sometimes known as a 'conserva- 
tion easement'." 


3. See Cunningham, Scenic Easements in the Highway Beauti- 
fication Program, 45 Denver L.J. 168, at 185-177. 


4. Cunningham, p. 181. 


5. 16 USC sec. 460a~5 (1964); see H. Rept. No. 5765, 87th 
Congress, lst Session. 


6. Department of the Interior News Release, January 15, 1969. 


7. A Study Analysis of the Problems of Preserving Recrea- 
tional and Open Space Lands, prepared by the Accokeek 
Foundation, Inc., for the Bureau of Outdoor Recreation, 
Department of the Interior, under Contract #7-14-07-3, 
Cctober, 1967. 
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15. 


165 


Lik: 


18. 


19. 


Accokeek Report, pp. 45-46. 


pp. 61-2. 


° Ibid. 6 pe 95. 


Ibid., pp. 96-7. 


Ipid., p. 222. 


See Paul V. Wykert, Environmental Easements, University 
of Michigan, 1965, p. 56. 


45 Denver L. ¢. at p. 223. 


Note, for example, the comment by the Highway Research 
Board, Roadside Development and Beautification, Legal 
Authority and Methods, Part I, p. 70: "...one of the 
most frequently heard arguments against the taking 
of scenic (or other development) rights has been 

that their cost would amount to substantially the 
game as would be the case if a fee simple title were 
taken. Wisconsin's early experience does not bear 
this out. In the first period during which these 
easements were acquired for the Great River Road the 
average cost per acre was $19.17, in contrast to a 
fee simple cost for roadway purposes of $41.29." 

For a more complete discussion, see "Conservation 
Easements", Spring 1965 Wis. L. Rev. 


Pera 

PPM 21-4.6, Acquisition of Highway Right-of-Way and of 
Strips of Land Adjacent to Federal-Aid Highways, 
January 24, 1966, paragraph 7b. 


OD. Cite, 3 ps 18. 


23 USC 107. 
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24. 
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26. 


See. e.g., Penn Putual Life Ins. Co. v. City of Phila., 
88 A. 904, 1913; for a more complete discussion, see 
S. A. Siegel, The Law of Open Space, published by The 
Regional Planning Association in 1960. 


People v. Lagiss, 35 Cal. 554, 1963, rehearing denied 
Jan. 29, 1964. 


The Highway Research Board, op. cit., p. 25, includes 
California, Massachusetts, Missouri, New Jersey, Ohio, 
Pennsylvania, Rhode Island, Utah, and Wisconsin in this 
category. 

16 USC 459b-4. 

36 CFR Chapter I, part 27. 
Siegel, op. cit., p. 41. 


Ibid., p. 31. 
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OTHER PUBLIC LAND LAW REVIEW COMMISSION 
STUDY REPORTS AVAILABLE 


From the Superintendent of Documents, Government Printing 
Office, Washington, D. C. 20402 


Digest of Public Land Laws. Prepared by Shepard's 
Citations, Inc., of Colorado Springs, Colorado. 


1968. $6.50 


History of Public Land Law Development. Written by 
Professors Paul Wallace Gates of Cornell University and 


Robert W. Swenson of the University of Utah. 1968. $8.25 


* &* & & * & & * 


From the Clearinghouse for Federal Sclentific and Technical 
Information, United States Department of Conmerce, Spring- 
Tield Virginia 225 


Clearinghouse prices for these reports are based upon the 
number of volumes into which each report is divided, indi- 
cated for each report in the following listing.- Price: 
$3.00 per volume for paper printouts; $0.65 per volume 
for microfiche. 


Federal Legislative Jurisdiction. Prepared by the Land and 
Natural Resources Division, United States Department of 


Justice. Revised September 1969. One volume. Order number 
P B 185 920. 


Study of Withdrawals and Reservations of Public Domain Lands. 
Prepared by Charles F. Wheatley, Jr. Revised Septemoer, 1969. 
Order numbers: P B 187 002, P B 187 003, P B 187 00k. 


Administrative Procedures and the Public Lands. Prepared by 
The University of Virginia, School of Law. Revised 
September, 1969. One volume. Order number: P B187 205. 


Fish and Wildlife Resources on the Public Lands. Prepared 
by the Department of Fishery and Wildlife Biology, Colorado 
State University. Revised September, 1969. Two volumes. 
Order number: PB 187 246, PB 187 2h7. 
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Public Land Timber Policy. By George Banshaf & Company, Mil- 
waukee, Wisconsin. Published in four volumes, Nos. = LOT-720, 
PB 187 729, PB.187 730, PB 187 731- . 


Federal Public Land Laws and Policies Relating to Intensive 
Agriculture. Resources portion by South Dakota State University. 


Legal portion by Kronick, Moskovitz, Tiedemann & Girard, Sacra- 
mento, California. Published in four volumes. Legal portion, 
Volume I, No. PB 188071; resources portion, Volumes II, III, and 
IV, Nos. PB 188 062, PB 188 063, PB 188 064, 


Development, Managment and Use of Water Resources on the Public 
Lands. By Charles F. Wheatley, Jr. Washington, D.C., Charles 


E. Corker of the University of Washington, Thomas M. Stetson, San 
Francisco, California, and Daniel J. Reed, Los Angeles, California. 
Published in two volumes, Nos. PB 188 065, PB 188 066. 


Outer Continental Shelf Lands of the United States. By Nossaman, 
Waters, Scott, Krueger and Riordan, Los Angeles, California. 
Published in wise volumes, Nos. PB. 188 714, PB 188 715, PB 188 716, 
}B 188 717, PB 188 718, PB 188 719. 


The Forage Resource, By The University of Idaho, Moscow, Idaho. 
Published in four volumes, Nos. PB189 249, PB189 250, PB 189 251, 
PB189 252. 


Regional and Local Land Use Planning. By Herman D. Ruth & Associates, 
Berkeley, California. Published in four volumes, Nos. PB 189 410, 


PB 189 411, PB 189 412, PB 189 413. 


Study of the Impact of Public Lands on Selected Regionel Economies. 


By Consulting Services Corporation, Seattle, Washington. Revised 
November 15, 1969. Published in one volume, No. PB 190 16h. 


Land Grants to States. By Commission Staff. Published in one volume, 
No. PB 191 19. 


State Land Resources and Policies. By Commission Staff. Fublished in 
one volume, No. PB 192 452. 


Appraisal Techniques and Procedures Utilized _in Connection with Actions 
Related to Federal Public Lands, by Kronick, Moskovitz, Tiedemann & 


Girard, Sacramento, California. Published in one volume, No. PB 193 529. 


Inventory Information on Public Lands. By Commission Staff. One volume, 


now in press. 


Disposal Techniques and Procedures. By Raleigh Barlowe, Department of 
Resource Development, Michigan State University. Published in one 


yolume, No. PB 193 652. 


Outdoor Recreation Use of the Public Lands, By Herman D. Ruth + Asso- 
clates, Berkeley, California. One volume, now in press. 
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